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PROPOSED  RULES 


DEPARTMENT  OF  HEALTH. 
EDUCATION,  AND  WELFARE 

Office  of  Education 
[45  CFR  Part  115] 

SCHOOL  ASSISTANCE  IN  FEDERALLY 
AFFECTED  AREAS 

Proposed  Rulemaking 

Interim  regulations  for  treatment  of 
payments  under  State  equalization  pro¬ 
grams  were  published  in  the  Federal 
Register  on  June  25, 1976  (41  FR  26320) . 
A  notice  of  proposed  rulemaking  was 
published  in  the  same  document  (41  FR 
26330)  proposing  an  alternate  qualify¬ 
ing  test  based  on  the  principle  of  fiscal 
neutrality.  Interested  parties  were  in¬ 
vited  to  comment  on  the  proposed  rule. 
Due  to  complexities  of  interpreting  the 
proposed  rule  as  it  relates  to  a  wide 
variety  of  public  school  financing  pro¬ 
grams,  the  proposed  rule  Is  being  re¬ 
published  with  additional  clarifying  de¬ 
tail  for  additional  public  comment  simul¬ 
taneously  with  the  publication  of  final 
regulations. 

A.  Summary  of  Statutory  Amendment 
and  Final  Regulations 

1.  Effect  of  Pub.  L.  93-380.  Section  305 
(a)(2)  (effective  for  Fiscal  Year  1976 
and  thereafter)  of  Pub.  L.  93-380 
amended  section  5(d)  of  Pub.  L.  81-874 
to  permit  States  to  take  into  account 
payments  under  Title  I  of  that  Act  in  de¬ 
termining  the  relative  financial  resources 
available  to  local  educational  agencies 
and  relative  financial  need  of  those  agen¬ 
cies  if  the  State  has  in  effect  a  program 
of  State  aid  for  free  public  education  de¬ 
signed  to  equalize  expenditures  among 
local  educational  agencies  in  the  State. 
However,  Pub.  L.  81-874  payments  may 
be  so  taken  into  account  only  in  the  pro¬ 
portion  that  local  revenues  covered  by 
those  programs  are  of  total  local  reve¬ 
nues  for  education.  This  proposed  rule 
establishes  an  alternate  qualifying  test 
for  determining  whether  a  State  has  In 
effect  such  a  program. 

2.  Proposed  additional  qualifying 
standard.  It  was  apparent  from  a  num¬ 
ber  of  Inquiries  that  the- proposed  fiscal 
neutrality  standard  was  not  well  under¬ 
stood  and  that  a  substantial  amount  of 
clarifying  detail  should  be  added.  Addi¬ 
tional  detail  is  added  to  S  115.64  and  also 
to  the  appendix.  The  purpose  of  the 
standard,  however,  remains  the  same.  As 
stated  in  the  preamble  to  the  proposed 
rule,  that  purpose  was  and  still  is  “*  •  • 
to  measure  those  school  finance  systems 
such  as  so-called  power  equalizing  pro¬ 
grams,  which  allow  for  variances  in  edu¬ 
cational  expenditures  based  on  local 
choice  but  not  on  local  wealth.” 

One  change  was  to  modify  the  title  to 
a  more  accurately  descriptive  term 
“wealth  neutrality”.  Additional  detail 
was  provided  regarding  how  “leeway”  or 
local  unmatched  funds  are  analyzed  for 
wealth  neutrality,  how  the  matched  or 
equalized  portion  is  analyzed,  and  how 
other  State  funds  are  analyzed.  Also  in¬ 
cluded  are  provisions  which  are  designed 
to  measure  the  effects  of  unequal  budget 
and  expenditure  restraints  which  prevent 


full  participation  by  some  districts  in  the 
equity  features  of  the  program.  Addi¬ 
tional  Interpretative  items  have  been 
added  to  the  appendix  along  with  exam¬ 
ples  of  how  analyses  will  be  made. 

In  view  of  the  fact  that  the  removal  of 
local  taxable  wealth  by  the  Federal  ac¬ 
quisition  of  real  property  is  one  of  the 
primary  reasons  for  payments  under  the 
Act,  the  well  researched  principle  that 
differences  in  local  expenditures  for  edu¬ 
cation  are  significantly  related  to  dif¬ 
ferences  in  local  wealth,  and  that  differ¬ 
ences  in  student  needs  and  local  choice 
may  require  significantly  different  ex¬ 
penditures,  the  Commissioner  feels  that 
a  test  of  the  degree  to  which  a  State  has 
removed  local  taxable  wealth  advantages 
or  disadvantages  is  fair  and  appropriate 
alternative  test  under  section  5(d)  (2)  of 
the  Act. 

A  basic  notion  underlying  the  “power 
equalizing”  type  of  school  financing  pro¬ 
gram  is  that  of  giving  to  each  local  edu¬ 
cational  agency  the  same  power  to  raise 
revenues  for  education.  Stated  another 
way,  the  same  local  tax  effort  should 
yield  the  same  revenues  for  education. 
This  equal  effort-equal  yield  principle 
is  the  essential  feature  of  any  such  pro¬ 
gram  with  equal  yield  interpreted  as  an 
equal  educational  opportunity  which  may 
or  may  not  mean  equal  dollars  depending 
on  possible  differences  in  student  needs 
or  differences  in  costs  of  equal  opportu¬ 
nities. 

To  measure  the  degree  to  which  this 
equal  effort-equal  yield  principle  is  in 
effect  in  a  program,  not  only  must  the 
yields  and  efforts  of  local  educational 
agencies  be  analyzed  but  any  restraint 
on  effort  which  makes  equal  yields  im¬ 
possible  must  also  be  considered.  TTius, 
the  standard  is  designed  to  measure  as 
not  wealth  neutral  both  revenues  which 
represent  unequal  yields  for  equal  effort 
and  revenues  not  obtainable  by  some 
local  educational  agencies  but  obtained 
by  others,  because  of  budget  and  ex¬ 
penditure  constraints  Imposed  by  the 
State. 

The  wealth  neutrality  standard  is  set 
at  85  percent.  While  most  authorities 
who  have  studied  educational  finance 
agree  that  substantial  expenditure  dif¬ 
ferences,  because  of  differences  in  stu¬ 
dent  needs  and  costs,  may  be  necessary 
in  order  to  provide  equal  educational 
opportunity,  there  is  near  consensus  that 
differences  in  local  educational  agency 
taxable  wealth  should  not  be  allowed  to 
determine  large  differences  in  educa¬ 
tional  expenditures.  Three  national 
groups  in  recent  years,  the  National 
Education  Finance  Project,  the  Advisory 
Council  on  Intergovernmental  Rela¬ 
tions,  and  the  President’s  Commission 
on  School  Finance,  suggested  that  a 
modest  leeway,  based  on  local  wealth,  is 
reasonable.  Based  on  an  average  $1200 
expenditure  per  pupil  and  85  percent 
wealth  neutrality,  no  more  than  $180  per 
pupil,  on  the  average,  could  be  realized  by 
a  local  wealth  advantage.  As  dicussed 
above,  this  difference  is  unlikely  to  cause 
significant  differences  in  the  quality 
of  an  educational  program.  It  is  possi¬ 
ble  under  a  program  meeting  the  neu¬ 


trality  standard  for  a  few  expenditure 
differences  to  be  substantially  greater 
than  the  average.  Such  differences  could 
only  affect  a  small  portion  of  the  pupils 
in  a  State.  Even  these  would  necessarily 
be  on  the  high  side.  As  noted  above, 
factors  such  as  sparsity,  unusual  cost 
factors,  etc.  may  justify  substantial  dif¬ 
ferences  in  a  few  cases.  The  considera¬ 
tion  of  State  imposed  restraints  in 
S  115.6«  will  prevent  a  State  from  meet¬ 
ing  the  standard  if  even  one  local  agency 
Is  denied  a  reasonably  equitable  opportu¬ 
nity  to  realize  educational  revenue  com¬ 
parable  to  most  other  agencies  in  the 
State. 

Further  examination  of  data  from 
several  States  indicates  that  less  than 
a  quarter  of  the  States  will  be  able  to 
meet  either  the  expenditure  disparity 
or  wealth  neutrality  standard  at  the 
present  time.  Thus,  taken  together  the 
standards  are  carefully  constructed  ex¬ 
ceptions  as  intended  by  the  Congress  and 
will  protect  local  educational  agencies 
from  unfair  treatment  by  States  con¬ 
cerning  payments  received  under  the 
Act. 

B.  Summary  of  Comments,  Responses, 
and  Changes  in  the  Proposed  Rule 

The  comments  received  concerning  the 
proposed  alternate  standard  were  es¬ 
sentially  the  same  as  those  received 
concerning  the  original  proposed  rules. 
In  the  previous  section,  the  rationale  for 
the  appropriateness  of,  and  the  reason¬ 
ableness  of,  the  specific  levels  is  pro¬ 
vided.  Comments  are  discussed  below  on 
an  Individual  basis.  After  the  summary 
of  each  comment,  a  response  is  set  forth 
stating  changes  which  have  been  made 
to  the  proposed  rule  in  light  of  the  com¬ 
ment,  or  the  reasons  why  no  change  is 
deemed  necessary. 

Comment:  Four  commenters  were  in 
favor  of  adding  a  fiscal  neutrality  test 
but  suggested  that  the  percentage  of 
leeway  be  Increased;  one  suggested  15% 
and  three  suggested  20%. 

Response:  The  percentage  has  been 
Increased  to  15  percent.  At  least  four 
large  educational  finance  studies  con¬ 
ducted  by  nationally  recognized  experts 
in  school  finance  during  recent  years 
have  indicated  that  this  percentage 
would  fall  within  the  range  of  a  reason¬ 
able  leeway  differential.  In  addition,  a 
preliminary  examination  of  data  indi¬ 
cates  that  a  small  number  of  additional 
States  may  qualify  under  the  modified 
wealth  neutrality  standard  while  a  large 
majority  cannot.  It  is  believed  that  the 
wealth  neutrality  and  expenditure  dis¬ 
parity  standards  constitute  fair  and 
reasonable  alternative  tests,  which,  in 
keeping  with  the  law  and  its  legislative 
history,  will  allow  those  States  with  a 
high  degree  of  equity  in  their  financing 
programs  to  qualify  while  excluding 
others. 

Comment:  Two  commenters  opposed 
the  neutrality  test  as  an  alternate  test. 

Response:  Section  5(d)  (2)  requires  the 
Commissioner  to  provide  regulations  for 
determining  when  a  program  of  State  aid 
Is  “designed  to  equalize  expenditures.”  A 
program  meeting  the  requirements  of 
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such  regulations  is  exempted  from  the 
general  prohibition  of  considering  pay¬ 
ments  under  the  Act  as  local  resources  in 
determining  State  aid.  One  of  the  ob¬ 
vious  ways  to  judge  a  program  “designed 
to  equalize  expenditures’’  is  to  measure 
directly  the  extent  to  which  expendi¬ 
tures  among  districts  are  equal.  The  ex¬ 
penditure  disparity  test  does  that  In  the 
preamble  to  the  proposed  fiscal  neutrality 
standard,  a  rationale  was  stated  for  an 
alternative  test  for  programs  which  allow 
for  variances  in  educational  expenditures 
based  on  local  choice  but  not  on  local 
wealth.  A  wealth  neutrality  test  is  con¬ 
sidered  to  be  a  fair  and  reasonable 
measure  of  a  State’s  efforts  to  equalize 
educational  opportunity  while  allowing  a 
large  degree  of  local  determination.  In 
addition,  the  extent  to  which  a  State  has 
neutralized  the  effects  of  local  taxable 
wealth  in  determining  revenues  for  a 
local  district,  to  that  extent  the  State 
has  shifted  to  the  State  as  a  whole  one 
of  the  primary  burdens  of  Federal  ac¬ 
tivity  for  which  Pub.  L.  81-874  payments 
are  made  (loss  of  local  revenue  due  to 
Federal  acqulstion  of  real  property). 

C.  Other  Changes 

A  number  of  typographical  and  techni¬ 
cal  corrections  have  been  made.  The  re¬ 
vised  proposed  rule  defines  what  wealth 
neutralized  revenues  are  Instead  of  de¬ 
fining  unequalized  revenues  Additional 
operational  rules  for  making  calculations 
and  additional  examples  have  been  sup¬ 
plied  in  an  appendix. 

D.  Opportunity  for  Public  Comment 

Parties  interested  in  commenting  on 
the  proposed  rule  should  submit  com¬ 
ments  to  the  U.S.  Office  of  Education, 
Bureau  of  Elementary  and  Secondary 
Education,  Room  2069,  400  Maryland 
Avenue,  S.W.  Washington,  D.C.  20202,  At¬ 
tention  :  Mr.  William  Stormer. 

All  written  and  oral  comments  must  be 
received  not  later  than  May  6. 1977.  Com¬ 
ments  and  suggestions  submitted  In 
writing  will  be  available  in  the  above  of¬ 
fice  between  the  hours  of  8:30  a.m.  and 
4  p.m.  Monday  through  Friday  of  each 
w?ek. 

The  Office  of  Education  has  deter¬ 
mined  that  this  document  does  not  con¬ 
tain  a  major  proposal  requiring  prepara¬ 
tion*  of  an  Inflation  Impact  Statement 
under  Executive  Order  11821  and  OMB 
Circular  A-107. 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.478,  School  Assistance  In  Federally  Af¬ 
fected  Areas-Malntenance  and  Operation.) 

Dated:  January  17, 1977. 

Edward  Aguirre, 
Commissioner  of  Education. 

Approved:  March  11.  1977. 

Joseph  A.  Califano,  Jr. 

Secretary  of  Health, 

Education,  and  Welfare. 

It  is  proposed  to  amend  Subpart  G  of 
Part  115,  Title  45  of  the  Code  of  Federal 
Regulations,  by  adding  $  115.64  and  by 
revising  SS  115.62,  115.65,  and  the  Ap¬ 
pendix  to  read  as  follows : 


§  115.62  General  qualifying  standard 
for  State  aid  programs. 

•  •  •  •  • 

(a)  General  standard.  •  •  • 

(4)  Meets  the  standards  of  55  115.63. 
115.64  or  115.65  of  this  sub  part. 

•  •  •  •  • 

§  115.64  Wealth  neutrality  test. 

(a)  General  rule.  (1)  For  any  Fiscal 
Year  for  which  a  determination  is  made 
under  this  subpart,  the  Commissioner  will 
consider  a  State  aid  program  to  have  met 
the  requirement  of  5  115.62(a)(4)  if  no 
less  than  85  percent  of  the  total  State, 
intermediate,  and  local  revenues  for  cur¬ 
rent  expenditures  for  all  local  education¬ 
al  agencies  in  the  State  are  wealth  neu¬ 
tral  revenues  for  the  Fiscal  Year  for 
which  a  determination  is  made  under 
this  subpart. 

(2)  Paragraph  (b)  of  this  section  sets 
forth  rules  for  determining  which  State, 
intermediate,  and  local  revenues  are 
“wealth  neutral  revenues.” 

(b)  Categories  of  wealth  neutral  reve¬ 
nues.  Except  as  excluded  under  each 
paragraph  of  this  section,  the  reve¬ 
nues  described  below  are  “wealth  neutral 
revenues.” 

(1)  Local  leeway  revenues.  Wealth 
neutral  revenues  are  revenues  from  lo¬ 
cal  or  intermediate  sources  which  are 
not  taken  into  consideration  under  any 
part  of  the  State  aid  program  designed  to 
equalize  expenditures  among  local  edu¬ 
cational  agencies  in  the  State,  except 
for: 

(1)  Any  of  those  revenues  derived  from 
taxes  which  exceed  the  amount  of  reve¬ 
nues  that  each  agency  would  realize  from 
its  tax  effort  if  it  were  the  local  educa¬ 
tional  agency  with  the  least  taxable 
wealth  per  pupil  in  the  State; 

(ii)  Any  of  those  revenues  derived 
from  taxes  which  are  realized  from 
any  portion  of  each  agency’s  tax  effort 
which  exceeds  the  maximum  tax  effort 
permitted  the  local  educational  agency 
in  the  State  which,  because  of  limita¬ 
tions  under  State  law  regarding  the  exer¬ 
cise  of  tax  effort,  is  restricted  to  the 
least  amount  of  per  pupil  revenue  from 
State,  intermediate,  and  local  sources. 
These  State  limitations  are  those  which 
are  imposed  on  budget,  expenditure,  or 
local  tax  effort  increases  over  prior  year 
levels.  However,  any  revenues  already 
taken  into-  consideration  under  para¬ 
graph  (b)  (1)  (i)  of  this  section  may  not 
be  considered  under  this  clause;  and 

(ill)  Any  of  those  revenues  not  derived 
from  taxes  which  exceed  the  least 
amount  per  pupil  of  these  non-tax  rev¬ 
enues  realized  by  any  local  educational 
agency  in  the  State. 

(2)  Local  and  State  equalization 
funds.  Except  as  provided  in  paragraphs 
(b)(2)  (i).  (ii),  and  (ill)  of  this  sec¬ 
tion,  wealth  neutral  revenues  are  reve¬ 
nues  realized  or  taken  into  considera¬ 
tion  under  any  part  of  the  State  aid 
program  designed  to  equalize  expendi¬ 
tures  among  local  educational  agencies 
in  the  State.  This  includes  revenues 
realized  from  State  and  intermediate  as 
well  as  local  sources.  It  also  includes  lo¬ 


cal  or  intermediate  revenues  taken  into 
consideration  for  a  local  educational 
agency  which  does  not  receive  State  aid 
under  any  equalized  part  of  the  State 
aid  program  because  the  amount  real¬ 
ized  by  the  agency  from  those  sources 
exceeds  the  amount  of  revenues  guaran¬ 
teed  by  the  State  aid  formula. 

(i)  If  an  equalized  part  of  a  State  aid 
program  requires  that  local  educational 
agencies  exercise  a  uniform  local  tax 
effort,  this  category  of  wealth  neutral¬ 
ized  revenues  does  not  include  those 
revenues  realized  by  any  agency  from 
State,  intermediate,  and  local  sources 
which  exceed  the  least  amount  of  those 
revenues  realized  per  unit  of  need  under 
the  equalized  part  of  the  State  aid  pro¬ 
gram  by  any  other  agency.  However,  any 
of  these  excess  revenues  which  are  at¬ 
tributable  to  the  special  educational 
costs  considered  in  5  115.61(b)  (3)  of  this 
part  are  still  regarded  as  wealth  neutral 
revenues. 

(ii)  If  an  equalized  part  of  a  State  aid 
program  permits  local  educational  agen¬ 
cies  to  exercise  different  local  tax  efforts 
and  guarantees  a  uniform  yield  per  unit 
of  need  for  each  unit  of  tax  effort,  this 
category  of  wealth  neutral  revenues  does 
not  include  any  revenues  realized  per 
unit  of  need  by  an  agency  from  State, 
intermediate  or  local  sources  which  ex¬ 
ceed  the  amount  of  guarantee  per  unit 
of  effort.  However,  any  of  these  excess 
revenues  which  are  attributable  to  the 
special  educational  costs  considered  in 
5  115.61(b)  (3)  of  this  part  are  still  re¬ 
garded  as  wealth  neutral  revenues. 

(lil)  If  an  equalized  part  of  a  State 
aid  program  subjects  local  educational 
agencies,  in  the  exercise  of  tax  efforts,  to 
limitations  based  on  prior  year  budget, 
expenditure  or  tax  effort  levels,  then 
this  category  of  wealth  neutralized  reve¬ 
nues  does  not  Include  those  revenues 
for  any  local  educational  agency  which 
exceed  the  least  amount  of  revenues  per 
unit  of  need  that  could  be  realized  by 
any  local  agency  if  it  were  exercising  its 
maximum  tax  effort  as  permitted  under 
those  State  limitations. 

(3)  Other  State  funds.  All  revenues 
from  State  sources  which  were  not  con¬ 
sidered  under  paragraph  (b)  (2)  as  real¬ 
ized  or  taken  into  consideration  under 
an  equalized  part  of  the  State  aid  pro¬ 
gram.  However,  this  category  of  wealth 
neutralized  revenues  does  not  include 
any  revenues  designed  to  guarantee 
State  aid  to  local  educational  agencies 
with  relatively  high  taxable  wealth  per 
pupil. 

(c)  The  method  required  for  calculat¬ 
ing  the  percentage  of  wealth  neutral 
revenues  for  a  State  is  set  out  in  the 
Appendix  to  this  subpart. 

§  115.65  Consideration  for  exceptional 
circumstances. 

(a)  General  requirements.  A  State 
program  which  does  not  conform  to  the 
standards  of  either  5  115.63  or  5  115.64 
of  this  subpart  may,  nevertheless,  qual¬ 
ify  under  this  section  if  the  Commis¬ 
sioner  determines  on  the  basis  of  infor¬ 
mation  submitted  by  the  State,  that: 
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-<1)  A  decision  not  to  apply  the  exact 
disparity  standard  specified  in  §  115.63 
to  the  program  submitted  by  the  State 
would  be  justifiable  because  of  excep¬ 
tional  circumstances  within  the  State 
related  to  disparities  in  current  expendi¬ 
tures  or  revenue  per  pupil  for  education; 

(2)  A  decision  not  to  apply  the  wealth 
neutrality  standard  in  §  115.64  would  be 
justifiable  because  of  exceptional  cir¬ 
cumstances  related  to  the  coverage  of 
educational  expenditures  by  the  State 
equalization  program; 

(3)  Current  expenditures  or  revenues 
for  education  in  that  State  will  be  more 
equalized  if  payments  under  the  Act  are 
taken  into  consideration  under  this  sub¬ 
part  than  if  they  are  not;  and 

(4)  The  program  meets  the  require¬ 
ments  of  paragraph  (a)(3)  of  this 
section. 

(b)  Determination  of  "more  equal¬ 
ized.”  For  purposes  of  paragraph  (a)  (3) 
of  this  section,  current  expenditures  or 
revenues  for  education  within  a  State 
are  considered  “more  equalized’’  if  the 
distribution  around  the  mean  per  pupil 
expenditure  for  all  local  educational 
agencies  within  the  State  is  less  when 
payments  under  the  Act  are  taken  into 
consideration  in  conformity  with  §  115.64 
of  this  part  than  when  they  are  not,  as 
calculated  according  to  accepted  statisti¬ 
cal  methods  appropriate  to  the  cir¬ 
cumstances. 

(c)  Specific  program  requirements.  A 
program  of  State  aid  considered  under 
this  is  not  considered  a  program  designed 
to  equalize  expenditures  among  local 
educational  agencies  in  the  State  unless 
the  Commissioner  finds  that,  in  addition 
to  meeting  the  requirements  of  the  pre¬ 
ceding  paragraphs — 

(1)  The  amount  of  the  revenue  avail¬ 
able  to  local  educational  agencies  in  the 
State  is  not  predominantly  a  function 
of  the  wealth  of  individual  local  educa¬ 
tional  agencies; 

(2)  The  program  is  designed  to  ensure 
the  provision  of  financially  adequate 
educational  programs  and  supportive 
services  for  every  pupil  in  the  State  who 
is  enrolled  in  public  schools; 

(3)  In  the  determination  of  the  rela¬ 
tive  financial  need  of  local  educational 
agencies,  that  program  <i)  makes  pro¬ 
vision  for  identifying  those  pupils  with 
special  educational  needs  (such  as 
handicapped  children,  economically  dis¬ 
advantaged  children,  children  with 
limited  English-speaking  ability),  (ii) 
takes  into  consideration  the  additional 
costs  of  providing  free  public  educa¬ 
tion  for  such  children  or  categories  of 
children;  and  (ill)  takes  into  considera¬ 
tion  the  costs  of  providing  education 
which  might  be  associated  with  such 
factors  as  sparsity  or  density  of  popu¬ 
lation,  cost  of  living,  and  socio-eco¬ 
nomic  characteristics  of  the  local  edu¬ 


cational  agencies;  except  that  nothing 
in  this  clause  shall  be  construed  to  re¬ 
quire  any  particular  system  of  weighting 
of  pupils. 

(4)  Such  program  involves  a  substan¬ 
tial  percentage  of  school  revenues; 

(5)  Such  program  is  designed  to  pro¬ 
vide  systems  and  procedures  for  evalu¬ 
ating  the  degree  to  which  the  program 
is  achieving  its  stated  objectives. 

(20  U.S.C.  240(d)(2);  S.  Rep  No.  763,  93d 
Cong.,  2d  Sess.  56  (1974) :  H  R  Rep.  805,  93d 
Cong.,  2d  Sess.  42-44  (1974);  102  Cong.  Rec. 
S  8604-8607  (daily  ed  .  May  20,  1974);  Id., 
H  7401  (daily  ed.,  July  31,  1974);  Congres¬ 
sional  Research  Service,  Public  Law  874  and 
State  Equalization  Plans  30-34  (HR.  Comm, 
on  Education  and  Labor  Print  (March  1974) ) 

Appendix 

*  •  •  *  * 

2.  Determinations  of  wealth  neutrality 
standard  compliance  under  §  115  64. 

(a)  The  determination  of  the  percent 
of  wealth  neutral  revenues  in  a  State 
program  is  made  by: 

<1)  Calculating  the  total  amount  of 
neutral  and  non-neutral  revenue  for 
each  category  of  revenues  described  in 
§  115.64(b)  for  each  local  educational 
agency  in  the  State: 

<2)  Calculating  the  total  neutral  and 
non-neutral  revenue  for  all  local  educa¬ 
tional  agencies  in  the  State;  and 

(3)  Dividing  the  total  of  neutral 
revenues  by  the  total  of  all  State,  inter¬ 
mediate,  and  local  revenues. 

<b)  In  cases  where  per  pupil  amounts 
are  necessary  to  make  comparisons  for 
calculations  under  paragraph  (a)  of  this 
section,  those  calculations  are  made  on 
the  following  bases: 

(1)  Except  as  provided  in  paragraph 
«b)<2),  per  pupil  amounts  of  revenues 
are  computed  on  the  basis  of  the  total 
number  of  pupils  as  determined  in  ac¬ 
cordance  with  whatever  standard  meas- 
surement  of  pupil  count  is  used  in  the 
State. 

(2)  If  a  State  aid  program  uses  a 
“weighted”  pupil  or  other  designated 
unit  of  need  in  determining  allocations 
of  State  aid  which  reflect  specUl  cost 
differentials,  a  computation  of  per  pupil 
revenue  under  paragraph  (a)  may  be 
made  on  the  basis  of  the  “weighted” 
pupils  or  other  unit  of  need. 

There  are  two  allowable  categories  of 
special  cost  differentials :  (i)  those  asso¬ 
ciated  with  pupils  having  special  educa¬ 
tional  needs,  such  as  handicapped  chil¬ 
dren,  economically  disadvantaged  chil¬ 
dren,  non-English  speaking  children, 
and  gifted  and  talented  children;  and 
(11)  those  associated  with  sparsity  or 
density  of  population,  cost  of  living,  or 
special  socioeconomic  characteristics. 

Example  1.  State  A  has  an  equalization 
program  under  which  each  LKA  la  guaran¬ 
teed  $900  per  pupH  leas  the  LEA  contribu¬ 
tion  derived  from  a  uniform  required  tax. 


A  minimum  of  $100  per  pupil  is  paid  even 
If  the  required  tax  produces  more  than  $900 
Each  LEA  Is  permitted  to  levy  additional 
local  taxes.  Additional  categorical  State  aid 
is  made  available  for  special  ooet  programs. 
The  State  has  no  limitations  on  budget,  ex¬ 
penditure  or  local  tax  effort  Increases.  The 
State  is  composed  of  three  LEAs  with  data 
as  shown. 


' 

LEA 
No.  1 

LKA 

No.  2 

LEA 

No.  3 

Taxable  wealt  h  per  pupil 
Enrollment . 

$30,000 

2,000 

$60,000 

1,000 

$20, 000 
1,000 

Yield  per  pupil  (ruin  re¬ 
quired  local  tax . 

$700 

$950 

$.'•00 

Equalized  State  aid  per 
pupil . . 

200 

100 

40© 

Additional  local  tax  per 
pupil . . . 

100 

300 

70 

Additional  State  aid  per 
pupil . 

100 

150 

155 

Total  State,  inter¬ 
mediate,  and  lo¬ 
cal  revenues  per 
pupil . 

1, 100 

1,500 

).  >25 

LEA  No.  1 


The  $700  per  pupil  derived  from  the  re¬ 
quired  local  tax  rate  and  the  $200  per  pupil 
in  State  equalization  aid  are  neutral  since 
$900  per  pupil  was  the  least  amount  realized 
by  any  LEA  for  the  same  required  tax  effort. 
See  f  115.64(b)  (2)  (1) .  One  third  of  the  $100 
per  pupil  from  the  additional  local  tax  is  not 
neutral  since  the  least  wealthy  LEA  #3  could 
only  realize  two-thirds  of  the  reventie  that 
LEA  #1  could  at  any  tax  rate.  See  §  115.64 
(b)  (1)  (i).  The  $160  per  pupil  of  State  cate¬ 
gorical  aid  Is  neutral.  See  $  115.64(b)  (3i). 
Thus,  $1127  per  pupil  ($700  !  $200  4-  %  of 
$100  +  $160)  is  wealth  neutral  and  $33  per 
pupil  is  not.  neutral. 

LEA  No.  2 

Of  the  $950  per  pupil  derived  front  local 
required  effort  $900  is  neutral  since  that  was 
the  least  amount  realized  by  any  LEA  for  the 
required  local  tax  rate.  The  $50  per  pupil 
above  the  guarantee  and  the  $100  per  pupil 
minimum  State  equalization  aid  are  not 
neutral  since  they  exceed  the  least  amount 
realized  by  another  agency.  See  {  115  64  ( b  i 
(2)  (1) .  Two  tbirds  of  the  $300  per  pupil 
realized  on  the  additional  local  tax  $200  is 
not  neutral  since  the  last  wealthy,  LEA  #3, 
could  only  realize  one-third  of  the  revenue 
that  LEA  #2  could  at  any  rate.  See  I  116  64 
(b)(1)  (1).  The  $160  per  pupil  of  State  cate¬ 
gorical  aid  is  neutral.  Thus,  $1150  per  pupil 
($900+ of  $300 -f- $150)  Is  wealth  neulral 
and  $350  per  pupil  is  not  neutral. 

LEA  No.  3 

The  $500  per  pupil  derived  from  the  re¬ 
quired  local  tax  rate  and  the  $400  per  pupil 
In  State  equalization  aid  are  neutral  since 
$900  is  the  least  amount  realized  under  the 
equalization  program.  See  1 116.64(b)  (3)  (i). 
All  of  the  $70  per  pupil  realised  from  the 
additional  local  tax  Is  neutral  since  LEA  #3 
Is  the  least  wealthy  in  the  Btate.  See  I  116.64 
(b)  (1)  (1) .  The  $166  per  pupil  of  State  cate¬ 
gorical  aid  la  neutral.  Thus,  all  of  the  $113$ 
per  pupil  Is  neutral. 

The  calculation  at  the  percentage  eg 
wealth  neutral  funds  for  State  A  to  m 
follows: 
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LIA  No.  1 


LEA  No.  2. 


LEA  No.  T 


Total  neutral  revenues . 

Total  State,  intermediate,  and  local  revenues.. 

Thus,  State  A  qualifies  under  §  1 15.54,  a>. 

Example  2.  State  B  in  the  prior  year  had 
an  equalization  program  which  required  a 
5  mill  effort  and  allowed  5  mills  additional 
leeway.  For  the  required  5  mill  effort  each 
LEA  was  granted  $600  per  pupil.  LEA  —  1.  on 
a  wealth  base  of  $60,000  per  pupil,  levied 
the  full  10  mills  producing  $300  per  pupil 
of  State  basic  aid,  received  $300  per  pupil 
of  State  aid.  and  with  the  $300  per  pupil 
leeway  yield,  had  revenues  of  $900  per  pupil. 
LEA  it 2.  on  a  wealth  base  of  $160,000  per 
pupil,  also  levied  the  full  10  mills  producing 
$800  per  pupil  which  exceed  the  guarantee 
and  thus  received  no  State  basic  aid.  The 
leeway  yielded  an  additional  $800  per  pupil 
for  a  total  of  $1,600  per  pupil. 

The  State  has  instituted  a  new  program 
raising  the  guarantee  to  $900  per  pupil  with 
a  10r't  budget  increase  limitation.  LEA  £1. 
(with  2,000  pupils),  now-  realizes  $300  per 
pupil  from  its  required  effort,  receives  $600 
of  State  equalization  aid.  and  can  levy  only 
1.5  mills  for  a  yield  of  $90  per  child  because 
of  its  budget  restraint  of  $990  per  child. 
($900  per  child  plus  10',  ).  LEA  tt2  (with 
1000  pupils),  realizes  $800  per  pupil  from  Its 
required  effort,  receives  $100  per  pupil  in 
State  equalization  aid.  levies  5  mills  leeway 
for  another  $800  per  pupil  for  a  total  of 
$1,700  per  pupil  which  is  still  within  its 
budget  increase  limitation  of  $1,760  per  pu¬ 
pil. 

Assuming  that  no  other  LEA  is  restrained 
below  the  $900  per  pupil  guarantee  and  that 
LEA  til  is  the  most  restrained  at  $90  per 
pupil  leeway  then  all  of  the  revenues  of 
LEA  #2  above  the  level  are  not  neutral  since 
It  is  the  most  restricted  LEA.  (See  5  115.64 
(b)(1)(H)). 

The  percentage  of  neutrality  is  calculated 
in  the  same  way  as  in  Example  1.  Assuming 
there  are  no  other  LEAs.  the  percentage  of 
wealth  neutral  revenues  is  80.7.  and  State  B 
does  not  qualify  under  5  115.64(a). 

Example  3.  State  C  has  an  equalization 
program  under  which  each  LEA  is  guaran¬ 
teed  $900  per  weighted  pupil  or  110  percent 
of  the  prior  year's  per  weighted  pupil  reve¬ 
nue  under  the  program,  whichever  is  less, 
minus  the  LEA  contribution  derived  from 
a  required  tax  which  is  uniform  for  all  LEA'S 
guaranteed  $900  per  pupil  and  proportion¬ 
ately  less  for  those  LEA’s  guaranteed  lesser 
amounts  per  pupil.  No  additional  local  lee¬ 
way  taxes  are  allowed.  LEA  #1  received  $850 
per  pupil  under  the  program  in  the  prior 
year  while  LEA  it 2  received  $800  per  pupil 
under  the  program  in  the  prior  year.  LEA 
#1  is  limited  to  the  $900  guarantee  since  110 
percent  of  its  prior  year's  expenditure  ex¬ 
ceeds  the  $900  guarantee.  LEA  £2  qualifies 
for  an  $880  guarantee  since  110  percent  of 
$800  equals  $880.  LEA  £2's  required  tax 
effort  is  also  proportionately  less. 

Assuming  that  neither  LEA  realizes  reve¬ 
nues  in  excess  of  the  guarantees  for  LEA  #1 
(with  10,000  pupils),  $880  of  the  $900  per 
pupil  revenue  is  wealth  neutral  and  for 
LEA  #2  (with  2.000  pupils),  all  $880  in  per 
pupil  revenue  is  wealth  neutral.  (See 
5  115.64(b)  (2)  (ill)). 
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Total  revenues 


Neutral 

Not  neutral 

$1, 127  per  pupil 

X2, 000  pupils 

$33  per  pupil 

X2.000  pupils 

$2. 254,000 

$66,000 

$1, 150  per  pupil 

XI,  000  pupils 

$350  per  pupil 

XL 000  pupils 

$1, 150,000 

$350,000 

$1, 125  per  pupil 

XI.  000  pupils 

None. 

$1,125,000 

$4,529,000  . 

- -91.6  pet  neutral 

$4,945,000 

The  percentage  of  neutrality  of  the  reve¬ 
nues  would  be  calculated  as  in  Example  1. 
If  there  are  no  other  LEA's,  the  percentage 
of  wealth  neutral  revenues  is  98.2  and  the 
State  qualifies  under  §  115.64(a). 

Example  4.  State  D  has  an  equalization 
program  which  permits  different  local  tax 
efforts  from  1  mill  to  10  mills  and  which 
guarantees  $100  per  pupil  for  each  mill  levied. 
LEA  £1  taxes  at  5  mills  and  realizes  $300 
per  pupil.  Since  the  guarantee  level  for  5 
mills  is  $500  per  pupil.  State  D  gives  LEA 
£1  $200  in  equalization  aid.  LEA  #2  also 
taxes  at  5  mills,  but  realizes  $800  per  pupil. 
Since  the  guarantee  for  5  mills  is  only  $500 
per  pupil.  LEA  it 2  receives  no  equalization 
aid.  LEA  £3  taxes  at  8  mills  and  realizes 
$400  per  pupil.  Since  the  guarantee  at  8 
mills  is  $800  per  pupil,  LEA  #3  receives 
$400  in  equalization  aid.  LEA  * 4  taxes  at 
8  mills,  but  realizes  $100  per  pupil.  Since  the 
guarantee  for  8  mills  is  only  $800  per  pupil, 
LEA  £4  receives  no  equalization  aid.  All  of 
the  funds  LEA  £1  realized  under  the  equali¬ 
zation  program  are  neutral  since  there  is  no 
excess  over  the  guaranteed  amount  for  5 
mills.  $300  per  pupil  of  the  funds  realized 
by  LEA  £2  are  not  neutral,  because  that  is 
the  anjount  in  excess  of  the  amount  guaran¬ 
teed  for  a  5  mill  tax  effort  under  the  equal¬ 
ization  program,  and  is  attributable  to  the 
greater  wealth  of  LEA  £2. 

All  of  the  funds  realized  by  LEA  £3  under 
the  equalization  program  are  neutral  since 
there  is  no  excess  over  the  guaranteed 
amount  for  an  8  mill  tax  effort.  $200  per 
pupil  realized  by  ^.EA  £4  is  not  neutral, 
because  that  is  the  amount  in  excess  of  the 
guaranteed  amount  for  an  8  mill  tax  effort 
under  the  equalization  program  and  is  at¬ 
tributable  to  the  greater  wealth  of  LEA  £4. 
See  §  115  64(b)(2)(H). 

Example  5.  State  E  has  a  foundation- 
type  equalization  program  under  which 
each  LEA  receives  funds  tor  a  teacher  sal¬ 
ary.  based  on  a  salary  schedule,  tor  each  25 
pupils  in  average  daily  attendance  with  ad¬ 
ditional  teacher  units  allocated  for  small  or 
sparsely  populated  districts,  and  special  ed¬ 
ucation  programs  such  as  handicapped  and 
vocational  classes.  Each  district  also  receives 
under  the  program  a  set  amount  of  dollars 
per  teacher  unit  for  expenses  other  than  sal¬ 
aries.  Each  LEA  must  make  a  tax  effort  of 
10  mills  to  qualify  for  the  foundation  equal¬ 
ization  aid.  The  yield  from  the  10  mills  tax 
is  deducted  from  the  amount  of  the  equali¬ 
zation  guarantee.  There  are  no  State  re¬ 
strictions  on  budget,  expenditure  or  tax  ef¬ 
fort  Increases  over  prior  years.  No  LEAA  in 
the  State  realizes  more  than  the  equaliza¬ 
tion  amount  for  the  10  mills  effort.  All  of 
the  fund6  realized  by  all  LEAs  under  the 
foundation  equalization  program  are  neu¬ 
tral.  Any  excess  in  the  amount  of  revenues 
realized  by  any  agency  over  that  realized  by 
any  other  are  attributable  to  differences  in 
the  designated  needs.  (See  §  115.61(b)  (3) 
and  S  115.64(b)  (2)  (i)). 

[FR  Doc.77-8031  Filed  3-21-77:8:45  am] 
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RULES  AND  REGULATIONS 


Title  45— Public  Welfare 

CHAPTER  I— OFFICE  OF  EDUCATION,  DE¬ 
PARTMENT  OF  HEALTH,  EDUCATION, 
AND  WELFARE 

PART  115 — ASSISTANCE  FOR  LOCAL  ED¬ 
UCATIONAL  AGENCIES  IN  AREAS  AF¬ 
FECTED  BY  FEDERAL  ACTIVITIES  AND 
ARRANGEMENTS  FOR  EDUCATION  OF 
CHILDREN  WHERE  LOCAL  EDUCA¬ 
TIONAL  AGENCIES  CANNOT  PROVIDE 
SUITABLE  FREE  PUBLIC  EDUCATION 

Final  Regulations  for  Treatment  of  Pay¬ 
ments  Under  State  Equalization  Programs 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
May  1,  1975  (40  FR  19114)  setting  forth 
proposed  regulations  for  the  treatment 
of  Pub.  L.  81-874  payments  under  State 
equalization  programs  as  provided  for 
in  section  5(d)  (2)  of  that  Act. 

Following  comments  on  the  proposed 
rules,  interim  regulations  and  a  proposed 
amendment  were  published  in  the  Fed¬ 
eral  Register  on  June  25,  1976  (41  FR 
26320  and  26330).  Additional  comments 
were  invited  on  the  interim  regulations. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  an  alternative  standard  to 
§8  115.63  and  115.65  of  these  regulations 
has  been  published  in  a  notice  of  pro¬ 
posed  rulemaking  related  to  section  5(d), 
Pub.  L.  81-874.  That  notice  proposes  an 
amendment  to  §  115.62  of  these  final  reg¬ 
ulations  and  the  addition  of  §  115.64, 
which  is  reserved  under  these  regula¬ 
tions.  A  notice  of  proposed  rulemaking 
was  previously  published  for  that  amend¬ 
ment  on  June  25,  1976  (41  FR  26330) ; 
however,  because  clarifying  language 
has  been  added  to  the  amendment  it  is 
being  published  a  second  time  as  a  pro¬ 
posed  rule.  These  regulations,  however, 
will  become  effective  irrespective  of  when 
that  proposed  rule  is  finally  adopted. 

A.  Summary  of  Statutory  Amendment 
and  Final  Regulations 

1.  Effect  of  Pub.  L.  93-380.  Section 
305(a)(2)  (effective  for  Fiscal  Year 
1976  and  thereafter)  of  Pub.  L.  93-380 
amended  section  5(d)  of  Pub.  L.  81-874 
to  permit  States  to  take  into  account 
payments  under  Title  1  of  that  Act  in  de¬ 
termining  the  relative  financial  resources 
available  to  local  educational  agencies 
and  relative  financial  need  of  those 
agencies  if  the  State  has  in  effect  a  pro¬ 
gram  of  State  aid  for  free  public  educa¬ 
tion  designed  to  equalize  expenditures 
among  local  educational  agencies  in  the 
State.  However,  Pub.  L.  81-874  payments 
may  be  so  taken  into  account  only  in 
the  proportion  that  local  revenues  cov¬ 
ered  by  those  programs  are  of  total  lo¬ 
cal  revenues  for  education.  As  mandated 
by  the  statute,  these  regulations  imple¬ 
ment  the  amendments  to  Pub.  L.  81-874 
by  establishing  standards  for  determin¬ 
ing  whether  a  State  has  in  effect  such  a 
program,  by  defining  certain  terms,  by 
establishing  procedures  for  determina¬ 
tions  pursuant  to  section  5(d)(2),  and 
by  setting  forth  the  procedure  for  a 
hearing  regarding  those  determinations. 

2.  Effect  of  Pub.  L.  94-482.  Section 
330(a)  of  Pub.  L.  94-482  amended  sec¬ 
tion  5(d)  (2)  of  Pub.  L.  81-874  to  provide 


that  no  payments  may  be  withheld  from 
or  repayment  required  of  any  State  or 
local  educational  agency  for  any  period 
prior  to  promulgation  of  final  regula¬ 
tions,  or,  if  the  State  is  not  in  conform¬ 
ance  with  such  regulations  until  July  1, 
1977.  Therefore,  if  any  State  desires  to 
take  into  consideration  payments  under 
Pub.  L.  81-874  after  July  1,  1977  and  de¬ 
sires  an  advance  determination  of 
whether  its  program-  qualifies  under 
these  regulations,  it  should  initiate  pro¬ 
ceedings  as  provided  in  §  115.68  as  early 
as  practical  so  that  a  determination  can 
be  completed  prior  to  that  date. 

3.  General  rules.  Under  5  115.61(b) 

( 1 )  ,  only  a  State  whose  program  of  State 
aid  meets  the  standards  set  forth  in 
§§  115.62  and  115.63  or  115.65  may  be  ex¬ 
cepted  from  the  operation  of  section 
5(d)(1)  of  the  Act.  However,  these 
States  may  take  into  consideration  only 
the  proportion  of  Pub.  L.  81-874  funds 
as  permitted  under  8  115.66.  In  light  of 
the  many  recent  cases  in  State  courts 
concerning  the  validity  of  State  systems 
of  school  finance,  8  115.61(b)(2)  states 
that  no  State  aid  programs  may  qualify 
under  these  regulations  if  a  State  court 
has  ruled  that  such  a  program  violates 
law  and  the  final  ruling  is  not  under  ap¬ 
peal. 

4.  Definitions.  Four  terms  have  been 
defined:  “State  aid,”  “equalize  expendi¬ 
tures,”  “current  expenditures,”  and 
“revenue.”  The  second  of  the  foregoing 
is  defined  by  reference  to  other  sections 
of  the  regulations  which  set  forth  the 
qualifying  standards  for  equalization 
programs. 

5.  Qualifying  standard.  Sections 
115.62, 115.63  and  115.65  establish  stand¬ 
ards  under  which  the  Commissioner  shall 
determine,  for  purposes  of  section  5(d) 

(2)  of  the  Act,  whether  a  State  has  a 
program  of  State  aid  designed  to 
equalize  expenditures  among  local  ed¬ 
ucational  agencies  within  that  State. 
These  standards  have  been  developed 
in  light  of  the  legislative  history  of  sec¬ 
tion.  5(d)  of  the  Att,  which  indicates 
that  the  Commissioner  should  promul¬ 
gate  regulations  which  afford  only  a 
limited  and  carefully  constructed  excep¬ 
tion  to  the  existing  rule  under  section 
5(d).  (See,  for  example,  the  Congres¬ 
sional  Record,  daily  edition.  May  20, 
1974.  S  8607  and  July  31,  1974,  H  7401, 
7412) .  In  particular,  the  House  Commit¬ 
tee  on  Education  and  Labor  print.  Pub. 
L.  81-874  and  State  Equalization  Plans 
•  March  1974),  specifically  mentioned  in 
House  Report  93-805,  has  been  used  as  a 
reference  in  establishing  the  evaluative 
standards. 

Any  State  aid  program  in  effect  which 
apportions  payments  on  a  relative 
shared-cost  basis  among  local  educa¬ 
tional  agencies  in  the  State  will  be  con¬ 
sidered  an  equalization  type  of  program 
to  which  these  regulations  may  be  ap¬ 
plied.  An  expenditure  disparity  alterna¬ 
tive  test  or  standard  is  available  for 
making  determinations  as  to  whether  or 
not  programs  qualify.  • 

If  there  is  a  disparity  of  no  more  than 
25  percent  in  revenues  per  pupil  (or 
other  unit  of  pupil  need  used  in  the  State 


program)  available  to  the  95th  and  5th 
percentile  school  districts  (those  with 
the  95th  and  5th  percentiles  of  the  total 
number  of  pupils  after  being  ranked  in 
order  of  revenue  per  pupil) ,  the  program 
would  be  deemed  to  qualify  under  sec¬ 
tion  5(d)(2).  A  disparity  standard  has 
been  chosen  because  it  is  a  method  of 
evaluating  school  finance  programs  in 
terms  of  equalization  that  has  been  used 
both  by  the  courts  and  authorities  in  the 
field  of  school  finance,  and  because  it  is 
believed  that  the  phrase  “equalize  ex¬ 
penditures”  focuses  upon  the  relative 
availability  of  funds  to  local  educational 
agencies  for  educating  the  children  w'ith- 
in  their  school  systems.  “Revenue”  data, 
as  an  alternative  to  “expenditure"  data, 
is  permitted  because  revenues  generally 
reflect  the  amounts  of  funds  available 
for  expenditure  in  a  school  district  and 
because  revenue  data  is  more  accessible 
for  current  fiscal  year  evaluation.  In  cal¬ 
culating  the  disparity,  revenues  or  ex¬ 
penditures  attributable  to  capital  ex¬ 
penditures  are  likely  to  fluctuate  con¬ 
siderably  from  year  to  year.  The  exclu¬ 
sion  of  the  upper  and  bottom  5  percentile 
school  districts  is  based  upon  the  ac¬ 
cepted  principle  of  statistical  evaluation 
that  such  percentiles  usually  represent 
unique  or  noncharacteristic  situations. 

An  exception  clause  in  8  115.65  pro¬ 
vides  that  State  programs  which  cannot 
be  fairly  evaluated  under  the  above  tests 
may  still  be  considered  for  the  exemp¬ 
tion  if  certain  other  conditions  are  ful¬ 
filled.  This  clause  then  provides  for  a 
determination  by  the  Commissioner  in 
reference  to  specified  evaluative  criteria. 
These  criteria,  while  judgmental  in-  na¬ 
ture,  have  been  selected  as  reasonable 
parameters  of  a  truly  equalizing  State 
aid  program.  Consideration  under  this 
clause  is  further  conditioned  upon  the 
requirement  that  educational  expendi¬ 
tures  be  more  equalized  within  a  State  as 
a  result  of  any  offsetting  of  Pub.  L.  81- 
874  payments.  It  is  expected  that  this 
exception  will  be  rarely  used,  if  at  all. 

6.  Proportionality  determination.  Un¬ 
der  this  amendment  to  section  5(d),  a 
State  is  limited  as  to  how  much  of  Pub. 
L.  81-874  payments  going  to  a  school  dis¬ 
trict  may  be  taken  into  consideration. 
Section  115.66  sets  forth  the  statutory 
formula  for  determining  what  propor¬ 
tion  local  revenues  under  a  State  equali¬ 
zation  program  are  of  total  local  reve¬ 
nues  for  education.  The  amendments  to 
section  5<d)  prohibit  a  State  from  taking 
I*ub.  L.  81-874  payments  into  account 
in  excess  of  this  proportion.  The  phrase 
“local  revenues  covered  under  a  State 
equalization  program”  and  “total  local 
revenues”  are  clarified  in  the  regula¬ 
tion  to  distinguish  among  various  reve¬ 
nues  available  for  current  expenditure 
that  a  school  district  might  receive. 

7.  Assurances.  A  number  of  assurances 
are  required  of  both  State  and  local  ed¬ 
ucational  agencies  with  regard  to  the 
taking  into  consideration-  of  Pub.  L.  81- 
874  payments  under  a  State  aid  program. 
Under  S  115.67,  a  local  educational  agen¬ 
cy  will  be  required  to  assure  that  the 
State  in  which  It  is  situated  Is  acting  In 
compliance  with  section  5(d)  of  the  Act 
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as  regards  that  agency.  A  State  educa¬ 
tional  agency  will  be  required  to  assure 
that  it  is  acting  in  conformity  with  sec¬ 
tion  5*d)  of  the  Act  and  these  regula¬ 
tions.  and  that  the  State  will  restore  to  a 
school  district  any  State  aid  not  paid 
because  of  consideration  of  Pub.  L.  81- 
874  payments  not  actually  received.  A 
failure  on  the  part  of  either  agency  to 
provide  these  assurances  will  cause  de¬ 
termination  proceedings  to  be  initiated 
under  this  subpart,  but  will  not  itself 
require  suspension  of  payments  under 
the  Act. 

8.  Determination  procedures.  Provision 
is  made  in  $  115.68  for  proceedings  to 
obtain  determinations  by  the  Commis¬ 
sioner  under  section  5(d)(2)  at  the 
initiation  of  an  affected  State  or  local 
educational  agency  or  at  the  initiation 
of  the  Office  of  Education.  Where  the 
State  educational  agency,  for  example, 
desires  an  authoritative  determination 
by  the  Commissioner  whether  and  the 
extent  to  which  section  5(d)  permits  it 
to  take  into  consideration  Pub.  L.  81- 
874  payments  in  determining  State  aid, 
it  may  file  with  the  Office  of  Education 
a  submission  seeking  a  determination. 
Also,  where  a  local  educational  agency 
is  adversely  affected  by  a  State  taking 
into  consideration  Pub.  L.  81-874  pay¬ 
ments,  it  may  seek  a  determination  as 
to  the  status  of  such  a  State  practice 
under  section  5(d).  The  adverse  effect 
contemplated  in  this  case  would  be  the 
loss  of  State  aid  monies  which  the  local 
agency  would  have  received  but  for  the 
State’s  action.  (In  such  a  situation,  the 
concerned  State  agency  would,  of  course, 
be  asked  to  respond.)  Finally,  the  Office 
of  Education  itself,  where  It  believes  that 
a  State  may  be  acting  in  noncompliance 
with  section  5(d),  may  initiate  proceed¬ 
ings  leading  to  an  appropriate  determi¬ 
nation.  Determinations  will  be  applicable 
only  for  the  fiscal  years  in  issue. 

At  the  same  time,  the  regulation  pro¬ 
vides  that  a  determination  by  the  Office 
of  Education  that  taking  into  considera¬ 
tion  Pub.  L.  81-874  payments  under  sec¬ 
tion  5(d)  (2)  is  authorized  would  not 
have  to  be  obtained  before  a  State  could 
commence  such  an  action,  if  it  were 
done  in  compliance  with  Section  5 id)  (2) . 
For  example  if  a  State,  since  the  effec¬ 
tive  date  of  section  5(d)(2),  has  been 
taking  into  consideration  these  payments 
under  a  State  equalization  program 
which  qualifies  under  section  5(d)(2) 
and  the  regulations,  and  this  State  ac¬ 
tion  is  in  the  appropriate  proportion  for 
each  local  educational  agency  in  the 
State,  the  fact  that  a  determination  by 
the  Commissioner  on  the  legality  of  this 
practice  was  not  obtained  in  advance 
would  not  defeat  the  operation  of  sec¬ 
tion  5(d)(2)  in  providing  an  exception 
for  the  State.  This  rule,  however,  would 
not  preclude  the  Commissioner  from  de¬ 
termining  that  a  State  had  been  in  non- 
compliance  with  section  5(d)(2)  during 
the  time  it  acted  without  an  advance 
determination. 

In  addition,  provision  is  made  for  ad¬ 
vance  consultation  with  the  Office  of 
Education  for  States  contemplating  the 

adoption  of  equalization  programs  which 


would  take  into  consideration  Pub.  L. 
81-874  payments. 

9.  Hearing  procedures.  Section  115.69 
establishes  what  parties  may  request  a 
hearing,  the  time  and  place  of  hearings, 
the  right  to  counsel  for  all  parties,  the 
conduct  of  the  hearing,  and  the  proce¬ 
dure  for  a  final  decision  by  the  Commis¬ 
sioner.  It  further  provides  that  there 
shall  be  no  reduction  or  termination  of 
Pub.  L.  81-874  payments  prior  to  a  final 
decision  and  that,  if  a  State  which  is 
found  to  be  in  noncompliance  will  cease 
and  desist  in  its  improper  action  and  will 
make  appropriate  restitution  to  any 
local  educational  agency  adversely  af¬ 
fected  by  such  an  action,  there  will  be 
no  reduction  or  termination  of  Pub.  L. 
81-874  payments. 

10.  Appendix.  An  appendix  has  been 
added  to  these  regulations  setting  forth 
the  different  methods  for  making  cer¬ 
tain  computational  determinations  es¬ 
tablished  under  these  regulations.  Each 
description  is  accompanied  by  one  or 
more  illustrative  examples. 

B.  Summary  or  Comments,  Responses, 

and  Changes  in  the  Regulations 

The  comments  received  concerning 
the  interim  regulations  were  essentially 
the  same  as  those  received  concerning 
the  proposed  rules.  In  the  previous  sec¬ 
tion,  substantial  detail  of  the  rationale 
for  the  appropriateness  of  and  the  rea¬ 
sonableness  of  the  specific  levels  is  pro¬ 
vided.  Comments  are  discussed  below  on 
an  individual  basis.  After  the  summary 
of  each  comment,  a  response  is  set  forth 
stating  changes  which  have  been  made 
to  the  regulations  in  light  of  the  com¬ 
ment,  or  the  reasons  why  no  change  is 
deemed  necessary. 

Comment:  Two  commenters  opposed 
excluding  the  upper  and  lower  5%  in 
applying  the  expenditure  disparity  test. 

Response:  No  change  has  been  made 
in  the  regulations.  It  is  common  practice 
when  analyzing  the  effects  of  a  general 
rule  over  an  extremely  wide  range  of 
data  to  exclude  highly  atypical  data 
from  consideration.  It  is  deemed  that  the 
exclusion  of  the  upper  and  lower 
5  percent  is  appropriate  in  this  case. 
Extremely  small  and  remote  districts, 
nonoperating  districts,  special  purpose 
cooperative  schools,  privately  supple¬ 
mented  public  schools,  and  voucher  pro¬ 
grams  are  examples  of  conditions  which 
can  produce  atypical  data. 

Comment:  One  commqnter  suggested 
that  a  standard  based  on  a  high  propor¬ 
tion  of  State  support  should  be  added 
to  the  regulations. 

Response:  No  change  has  been  made 
in  the  regulations.  Section  5(d)(2)  of 
the  Act  specified  that  a  qualifying  pro¬ 
gram  must  be  “*  •  *  designed  to  equal¬ 
ize  expenditures.  *  *  *”  The  degree  of 
equity  of  expenditures  and  the  degree 
of  wealth  neutrality  is  not  necessarily 
related  to  the  proportion  of  State  sup¬ 
port.  For  example,  if  a  State  modified 
district  boundaries  so  that  taxable 
wealth  per  pupil  was  equal  in  all  districts 
and  all  districts  levied  the  same  tax  rate, 
equal  expenditures  and  wealth  neutrality 
could  occur  with  no  State  support.  Thus, 
a  regulation  concerning  the  proportion 


of  State  support  would  not  necessarily 
affect  the  degree  of  expenditure  equity. 
This  is  not  to  dispute  the  contention  that 
increases  in  State  support  usually’  do  de¬ 
crease  the  expenditure  disparity. 

Comment:  One  commenter  felt  that 
the  omission  of  concern  for  the  ratio  of 
assessed  value  to  actual  value  in  the  reg¬ 
ulations  is  a  serious  defect. 

Response:  No  change  has  been  made 
in  the  regulations.  The  degree  of  equity 
of  expenditures  is  not  necessarily  related 
to  the  ratio  of  assessed  value  to  actual 
value.  For  example,  tax  rates  can  be  ad¬ 
justed  to  negate  differences  in  the  ratios 
of  assessed  value  to  actual  value.  In  fact, 
some  States  employ  such  a  method  for 
adjusting  unequal  assessments  among 
districts  when  calculating  State  aid. 
While  equity  in  assessment  practices  is 
encouraged,  a  regulation  on  this  issue 
would  not  be  consistent  with  the  provi¬ 
sions  of  section  5(d)(2)  of  the  Act. 

Comment:  One  commenter  objected  to 
the  weighting  of  attendance  figures  by 
cost  of  living  multipliers,  average  teach¬ 
er’s  salary  factors,  social  and  economic 
characteristics,  and  other  “non-educa- 
tionally  related”  variations. 

Response:  No  change  has  been  made 
in  the  regulations.  The  Commissioner  is 
required  by  the  Act  to  define  “State  Aid” 
and  “equalize  expenditures”  but  not  in 
such  a  way  as  to  have  an  adverse  effect 
on  programs  which  take  into  considera¬ 
tion  the  additional  cost  of  programs  for 
particular  groups  or  categories  of  chil¬ 
dren.  In  making  these  definitions,  the  Act 
does  not  prohibit  the  Commissioner  from 
similar  treatment  of  other  factors  for 
which  States  may  provide  additional  re¬ 
sources.  The  additional  factors  in  the 
interim  regulations  describe  other  cost 
differentials  known  to  be  in  use  in  State 
aid  programs  in  some  States.  It  is  ex¬ 
pected  that  calculations  under  these  reg¬ 
ulations  will  use  those  cost  differentials 
or  pupil  weightings  established  under 
State  law  in  each  State. 

Comment:  One  commenter  expressed 
concern  that  5  115.65(c)  H)  requires 
identification  and  categorical  support 
within  impact  aid  programs  and  that 
5  115.65(c)(5)  requires  evaluation  of 
these  programs  and  that  Federal  inspec¬ 
tion  and  reporting  will  thereby  be  pro¬ 
mulgated  upon  local  districts. 

Response:  No  change  is  needed  in  the 
regulations.  Section  115.60(b)  states  that 
the  sole  purpose  of  subpart  G  of  these 
regulations  is  to  determine  whether  or 
not  a  State  has  a  program  designed  to 
equalize  expenditures  and,  if  so,  to  deter¬ 
mine  what  portion  of  payments  to  a  dis¬ 
trict  under  Pub.  L.  81-874  may  be  taken 
into  consideration  in  determining  State 
aid  to  that  district.  The  criteria  in 
§  115.65(c)  is  for  the  above  purpose  only 
and  does  not  apply  to  the  use  of  Pub.  L. 
81-874  funds  within  a  local  district. 

Comment:  One  commenter  expressed 
the  belief  that  the  regulations  were 
meaningless  since  few,  if  any.  States 
could  pass  either  the  disparity  or  the 
proposed  neutrality  test. 

Response:  The  expenditure  disparity 
standard  was  developed  in  light  of  the 
history  of  the  legislation  which  Is  cited 
in  the  preamble  to  the  interim  regula- 
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tions.  The  qualifying  test  Is  intended  to 
be  limited  and  carefully  constructed  ex¬ 
ception  to  the  general  rule  contained  in 
section  5(d)  (1)  of  the  Act  against  con¬ 
sideration  of  Pub.  L.  81-874  payments  in 
determining  State  aid.  However,  It  is 
recognized  that  the  majority  of  States 
may  not  qualify  under  the  regulations. 

Comment:  Five  commenters  expressed 
the  view  that  the  25  percent  expenditure 
disparity  standard  was  not  restrictive 
enough  while  three  indicated  it  was  still 
too  stringent. 

Response:  No  change  has  been  made 
in  the  regulation.  A  preliminary  perusal 
of  data  from  several  States  following  the 
publication  of  proposed  rules  in  May. 
1975  indicated  that  only  2  or  possibly  3 
States  might  qualify  under  the  20  per¬ 
cent  disparity  standard  proposed.  A  too 
strict  standard  would  nullify  the  intent 
of  the  amendment.  A  standard  set  at  25 
percent  is  believed  to  be  a  fair  one  which 
will  allow  those  States  with  the  better 
equity  features  in  their  plans  to  qualify 
while  a  large  majority  of  States  cannot 
qualify  without  significant  changes  to 
their  programs. 

Comment:  One  commenter  objected 
to  revenues  for  capital  outlay  being  ex¬ 
cluded  from  the  definitions  of  total  local 
revenues. 

Response:  No  change  has  been  made 
In  the  regulation.  The  exclusion  is  based 
on  the  fact  that  Pub.  L.  81-874  is  a  cur¬ 
rent  expenditure  program  and,  as  a  con¬ 
sequence,  it  would  be  inconsistent  to  in¬ 
corporate  into  a  test  of  program  qualifi¬ 
cation  and  into  procedures  for  program 
operation  measures  of  classes  of  expend¬ 
itures  which  are  unrelated  to  the  pur¬ 
poses  of  the  program  in  question.  Addi¬ 
tionally,  expenditures  for  capital  outlay 
and  debt  service  are  likely  to  fluctuate 
considerably  from  year  to  year  and 
might  act  unfairly  in  the  application  of 
the  qualifying  standard. 

Comment:  One  commenter  expressed 
concern  that  once  a  State  program 
qualified  under  these  regulations  that  it 
could  take  into  account  Pub.  L.  81-874 
payments  to  all  local  districts  and  sug¬ 
gested  that  districts  with  low  resources 
be  exempted. 

Response:  No  change  has  been  made 
In  the  regulations.  If  a  State  program 
qualifies,  the  Act  clearly  gives  that  State 
the  right  to  take  into  account  payments 
under  the  Act  in  determining  State  aid 
limited  only  by  the  proportion  calcula¬ 
tion  as  set  forth  in  §  115.66.  A  State  can 
exempt  low  spending  districts  if  it  de¬ 
cides  to  do  so.  To  require  such  an  exemp¬ 
tion,  however,  is  deemed  to  be  beyond 
the  rulemaking  authority  of  the  Com¬ 
missioner.  It  is  agreed  that  greater 
equity  might  be  obtained  by  exempting 
districts  with  high  tax  efforts  and  low 
expenditures.  However,  this  is  a  matter 
for  State  decision. 

Comment:  One  commenter  suggested 
a  one  year  additional  delay  in  the  regu¬ 
lations  and  one  suggested  they  be  with¬ 
drawn  until  they  can  be  reviewed 
through  the  active  participation  of  rep¬ 
resentatives  from  school  districts 
throughout  the  country. 


Response:  Hie  Commissioner  does  not 
believe  that  additional  delay  in  promul¬ 
gating  regulations  will  serve  the  pur¬ 
poses  of  the  amendment.  Representa¬ 
tives  of  local  school  districts  have  had 
ample  opportunity  to  review  the  interim 
regulations.  Prior  to  publication  of  pro¬ 
posed  rules,  four  regional  meetings  were 
held  where  the  legislation  was  discussed. 
A  presentation  was  made  to  a  national 
organization  of  districts  receiving  pay¬ 
ments  under  Pub.  L.  81-874  and  at  other 
conferences  including  a  special  confer¬ 
ence  of  eight  States  in  February,  1975. 
Proposed  rules  were  published  May  1, 
1975  and  the  public  was  invited  to  com¬ 
ment.  Interim  regulations  were  pub¬ 
lished  June  25, 1976  and  again  comments 
were  invited.  Other  comments  have  been 
made  through  letters  and  telephone 
communication.  It  is  believed  that  ade¬ 
quate  opportunity  has  been  provided  for 
interested  parties  to  review  and  com¬ 
ment  on  these  regulations. 

Comment:  One  commenter  said  that, 
despite  numerous  requests,  local  school 
districts  were  not  consulted  during  the 
development  of  the  interim  final  regula¬ 
tions. 

Response:  See  response  to  preceding 
comment. 

Comment:  One  commenter  expressed 
concern  that  the  interim  regulations  re¬ 
flect  significant  changes  from  earlier 
proposed  rules  and  that  further  oppor¬ 
tunity  for  comment  should  be  afforded. 

Response:  The  second  paragraph  of 
the  preamble  to  the  interim  regulations 
stated  that  the  purpose  of  the  publica¬ 
tion  of  interim  regulations  was  to  allow 
additional  comment.  Thus,  the  sugges¬ 
tion  has  already  been  granted. 

C.  Other  Chances 

1.  A  number  of  typographical  and 
technical  corrections  have  been  made. 

2.  The  regulations  have  been  reorga¬ 
nized  and  renumbered  to  facilitate  un¬ 
derstanding  and  use  of  them. 

3.  Clarifying  language  has  been  added 
to  §  115.63(b)  regarding  the  procedure 
for  calculating  an  expenditure  disparity 
in  those  States  operating  local  educa¬ 
tional  agencies  of  different  grade  levels 
of  instruction. 

4.  Section  115.6(d)  has  been  modified 
to  include  in  the  expenditures  disparity 
calculation,  all  Federal  funds  received 
by  a  local  educational  agency  for  which 
the  agency  is  not  accountable  to  the  Fed¬ 
eral  Government  for  their  use.  Payment 
under  such  funds  are  considered  to  be  re¬ 
imbursements  or  payments  in  lieu  of 
taxes  and  as  such  are  appropriately 
counted  as  local  funds. 

5.  Section  115.66(b)  (2)  has  been  mod¬ 
ified  to  permit  a  State  to  consider  up  to 
100  percent  of  a  local  educational 
agency’s  Pub.  L.  81-874  receipts  in  the 
computation  of  the  proportion  in  the 
case  where  there  are  no  local  revenues 
for  current  expenditures  and  the  State 
provides  all  of  those  revenues  on  behalf 
of  the  agency.  The  modification  was  nec¬ 
essary  in  order  to  carry  out  the  intention 
of  the  proportion  provision  which  is  to 
reflect  the  relative  burden  which  the 


State  and  an  agency  share  of  any  Fed¬ 
eral  activity  in  that  agency .  If  all  of  an 
agency's  non-Federal  funds  are  provided 
by  the  State,  then  the  burden  of  any 
Federal  activity  within  that  district  is 
borne  by  the  State  as  a  whole. 

6.  Section  115.69(h)  (2)  and  (3)  has 
been  modified  to  specify  a  30  day  period 
for  the  provision  of  satisfactory  assur¬ 
ances  that  State  aid  which  was  denied 
agencies  because  of  Pub.  L.  81-874  re¬ 
ceipts  will  be  restored.  The  modified  lan¬ 
guage  was  added  in  order  to  facilitate 
the  timely  and  effective  administration 
of  the  provision. 

7.  Additional  examples  have  been  in¬ 
corporated  into  the  Appendix  in  order  to 
illustrate  the  calculation  of  a  weighted 
average  under  the  provisions  of  S  115.63 
(b)  and  to  further  illustrate  the  calcula¬ 
tion  of  the  proportions  under  the  provi¬ 
sions  of  5  115.66. 

D.  Adoption  of  Regulations 

Effective  date:  Pursuant  to  section 
431  ^d)  of  the  General  Education  Provi¬ 
sions  Act,  as  amended  (20  U.S.C.  1232 
(d) ),  these  regulations  have  been  trans¬ 
mitted  to  the  Congress  concurrently 
with  the  publication  of  this  document  in 
the  Federal  Register.  These  regulations 
are  effective  July  1,  1977,  subject  to  the 
provisions  in  section  431(d)  concerning 
Congressional  action. 

The  Office  of  Education  has  deter¬ 
mined  that  this  document  does  not  con¬ 
tain  a  major  proposal  requiring  prepa¬ 
ration  of  an  Inflation  Impact  Statement 
under  Executive  Order  11281  and  OMB 
Circular  A-107. 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.478— School  Assistance  in  Federally  Af¬ 
fected  Areas — Maintenance  and  Operations.) 

Dated:  January  17, 1977. 

Edward  Aguirre, 
Commissioner  of  Education. 

Approved:  March  11, 1977. 

Joseph  A.  Calif ano,  Jr., 
Secretary  of  Health, 
Education,  and  Welfare. 
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Appendix 

Subpart  G — Determinations  Under  Section 
5(d) 

§  1 1 5.60  Scope  and  purpose. 

(a)  Scope.  This  subpart  applies  to  de¬ 
terminations  made  by  the  Commissioner 
pursuant  to  section  5(d)  of  the  Act  as 
amended  by  Pub.  L.  93-380,  Pub.  L. 
94-482. 
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(b)  Purpose.  The  sole  purpose  of  the 
regulations  in  this  subpart  is  to  imple¬ 
ment  the  provisions  of  section  5(d)(2) 
of  the  Act.  The  definitions  and  standards 
contained  herein  have  been  developed 
with  respect  to  the  particular  intent  of 
the  amendment  made  to  section  5(d)  of 
the  Act  by  sections  304(c)  and  305(a)  (2> 
of  Pub.  L.  93-380  and  section  330(a)  of 
Pub.  L.  94-482  and  should  not  be  con¬ 
strued  as  establishing  definitions  and 
standards  for  any  other  purpose. 

(20  U.S.C.  240(d);  secs.  304(c).  305(a)(2). 
Pub.  L.  93-380.  88  Stat.  484;  120  Cong.  Rec. 
S8505.  8507  (daUy  ed.  May  20.  1974).) 

§  115.61  Treatment  of  State  \id  Pro¬ 
grams  in  General. 

(a)  Statutory  provisions.  (1)  Section 
5(d)(1)  of  the  Act  provides  that,  except 
in  section  5(d)(2),  no  payment  may  be 
made  to  any  local  educational  agency 
within  a  State  which  takes  into  con¬ 
sideration  payments  under  section  5  of 
the  Act  in  determining  the  eligibility  of 
any  agency  for  State  aid.  or  the  amount 
of  that  aid.  with  respect  to  free  public 
education  during  the  fiscal  year  of  those 
payments  or  the  preceding  fiscal  year,  or 
which  makes  aid  available  in  such  a  man¬ 
ner  as  to  result  in  less  State  aid  to  any 
agency  which  is  eligible  for  payments 
under  the  Act  than  that  agency  would 
receive  if  it  were  not  so  eligible. 

(2)  Section  5(d)(2)  of  the  Act  pro¬ 
vides  that,  if  a  State  has  in  effect  a  pro¬ 
gram  of  State  aid  for  free  public  edu¬ 
cation  for  any  fiscal  year,  which  is  de¬ 
signed  to  equalize  expenditures  for  free 
public  education  among  the  local  educa¬ 
tional  agencies  of  that  State,  payments 
under  the  Act  may  be  taken  into  con¬ 
sideration  by  that  State  in  determining 

(i)  the  relative  financial  resources  avail¬ 
able  to  local  educational  agencies  in  that 
State  and  (ii)  the  relative  financial  need 
of  those  agencies  for  the  provision  of  free 
public  education  for  children  served  by 
those  agencies,  subject  to  the  provisions 
in  that  section. 

(3)  Section  5(d)  (2)  (A)  (ii)  of  the  Act 
provides  that,  if  a  State  takes  payments 
under  the  Act  into  consideration  in  ac¬ 
cordance  with  section  5(d)(2).  the  State 
may  do  so  only  to  the  extent  of  the  pro¬ 
portion  that  the  local  revenues  of  a  local 
educational  agency  covered  under  the 
equalization  part  of  a  State  aid  program 
are  of  that  agency’s  total  local  revenues 
for  education. 

(4)  Section  5(d)  (2)  (C>  of  the  Act!  as 
added  by  Pub.  L.  94-482  provides  that 
no  payment  under  the  Act  may  be  with¬ 
held  from  and  no  repayment  may  be 
required  of  any  State  or  local  educational 
agency  because  of  any  noncompliance 
with  section  5(d)  (2)  (A)  of  the  Act  or 
this  subpart  prior  to  July  1,  1977  if  that 
State  had  a  program  of  State  aid  whose 
procedures  were  designed  to  equalize  ex¬ 
penditures  for  free  public  education 
among,  those  agencies  in  effect  on  Oc¬ 
tober  12.  1976. 

(20  U.S.C.  240(d);  H.R.  Rep.  No.  94-1701.  235 
(197«>) 

(b)  General  rules.  (1)  Except  as  pro¬ 
vided  in  paragraph  (b)  (S)  of  this  section, 
a  State  may  take  into  consideration  pay¬ 


ments  under  the  Act  in  allocating  State 
aid  if  that  State  has  a  program  of  State 
aid  which  qualifies  under  I  115.62.  How¬ 
ever,  those  payments  may  be  taken  into 
consideration  for  each  affected  local  edu¬ 
cational  agency  only  in  the  proportion 
described  in  §  115.66 

(2)  No  program  of  State  aid  may 
qualify  unde$  this  subpart  if  a  court  of 
that  State  lias  determined  by  final  order, 
not  under  appeal,  that  the  program  fails 
to  equalize  expenditures  for  free  public 
education  among  local  educational  agen¬ 
cies  within  the  State  or  otherwise  vio¬ 
lates  law. 

(3)  The  Commissioner  will  not  inter¬ 
pret  any  of  the  provisions  of  §5  115.62. 
115.63.  and  115.65  so  as  to  consider  any 
part  of  a  State  aid  program  which  allo¬ 
cates  funds  for  the  additional  cost  of 
providing  free  public  education  for  chil¬ 
dren  with  special  educational  needs  as 
disequalizing  expenditures  for  free  pub¬ 
lic  education.  For  the  purposes  of  this 
subpart,  children  with  special  educa¬ 
tional  needs  are  handicapped  children, 
non- English  speaking  children,  eco¬ 
nomically  disadvantaged  children, 
gifted  and  talented  children  and  the  like. 
(20  U.S.C.  240(d)(2);  20  U.S.C.  242(b)) 

(c>  Data  for  determinations.  Deter¬ 
minations  under  this  subpart  requiring 
the  submission  of  financial  or  school  pop¬ 
ulation  data  may  be  made  either  (i>  On 
the  basis  of  data  for  the  fiscal  year  pre¬ 
ceding  the  fiscal  year  of  determination 
if  the  same  program  was  then  in  effect; 
or  (ii)  On  the  basis  of  estimates  of  data 
for  the  fiscal  year  of  determination. 
Data  submitted  must  be  the  most  cur¬ 
rently  available  and  complete  data, 
whether  based  on  revenues  or  current 
expenditures.  Estimates  submitted  by  a 
State  educational  agency  or  other  appro¬ 
priate  State  agency  must  set  forth  the 
assumptions  upon  which  such  estimates 
are  founded,  must  be  accompanied  by  an 
assurance  as  to  their  accuracy,  and  must 
be  adjusted  by  actual  data  for  the  fiscal 
year  of  determination  as  soon  as  avail¬ 
able  for  the  purpose  of  verification. 

(20  U.S.C.  240(d);  242(b) ) 

<d)  Definitions.  For  the  purposes  of 
this  subpart,  the  following  terms  shall 
have  the  meanings  indicated  below: 

(1)  “State  aid”  means  any  contribu¬ 
tion,  no  repayment  for  which  is  expected, 
which  is  made  by  a  State  to  or  on  behalf 
of  local  educational  agencies  within  the 
State  for  current  expenditures  in  the 
provision  of  free  public  education; 

(2)  “Equalize  expenditures”  means  to 
meet  the  standards  set  forth  in  {  115.62; 

(3)  “Current  expenditures”  means  the 
total  charges  incurred  for  the  benefit  of 
the  school  yfear  in  an  elementary  or  sec¬ 
ondary  school  program,  exclusive  of  cap¬ 
ital  outlay  and  debt  service  for  capital 
outlay. 

(4)  “Revenue”  means  an  addition  to 
assets  which  does  not  Increase  any  li¬ 
ability.  does  not  represent  the  recovery 
of  an  expenditure,  does  not  represent  the 
cancellation  of  certain  liabilities  without 
a  corresponding  increase  in  other  liabil¬ 
ities  or  a  decrease  in  assets,  and  does  not 


represent  a  contribution  of  fund  capital 
in  food  service  or  pupil  activity  funds. 
Furthermore,  for  the  purposes  of  this 
subpart,  the  term  “revenue”  includes  only 
revenue  for  current  expenditures. 

(20  U.S.C.  240  (d)(2)) 

§  115.62  General  qualifying  standard 
for  Slate  Aid  programs. 

(a)  General  standard.  For  the  pur¬ 
poses  of  section  5(d)(2)  of  the  Act.  the 
Commissioner  will  consider  a  program  of 
State  aid  to  be  designed  to  equalize  ex¬ 
penditures  for  free  public  education 
among  local  educational  agencies  in  that 
State  if  the  program — 

(a)  Is  authorized  by  State  law  in  effect 
for  the  fiscal  year  for  which  the  deter¬ 
mination  under  this  subpart  is  made; 

(b>  Provides  for  the  apportionment  of 
State  aid  among  local  educational  agen¬ 
cies  in  the  State  in  order  to  carry  out 
the  objectives  of  the  program; 

(c)  Provides  that  in  determining  the 
amount  to  be  apportioned  to  each  local 
educational  agency  in  the  State,  the 
State  will  take  into  consideration  the 
relative  financial  resources  available  to 
local  educational  agencies  in  that  State 
for  the  program;  and 

<d)  Meets  the  standard  of  either 
?  115.63,  5  115  64  or  5  115.65  of  this  sub¬ 
part. 

(20  U.S  C  240(d)  (2)) 

§  115.63  Disparity  wlandard. 

<a)  25  percent  disparity  limitation. 
The  Commissioner  will  consider  a  pro¬ 
gram  of  State  aid  to  have  fulfilled  the 
requirement  of  8  115.62(a)(4)  of  this 
subpart  if  the  disparity  in  the  amount 
of  current  expenditures  or  revenue  per 
pupil  for  free  public  education  among 
local  educational  agencies  in  the  State 
is  no  more  than  25  percent  for  the  fiscal 
year  for  which  a  determination  is  made 
under  this  subpart.  The  method  for  cal¬ 
culating  the  percentage  of  that  disparity 
in  a  State  is  set  out  in  the  Appendix  to 
this  subpart. 

(b)  (1)  Weighted  average  disparity  for 
different  grade  level  groups.  If  a  State  re¬ 
quests  it,  the  Commissioner  will  make 
separate  disparity  computations  for  dif¬ 
ferent  groups  of  local  educational  agen¬ 
cies  in  the  State  which  have  similar 
grade  levels  of  instruction. 

(2)  In  those  cases,  the  weighted  aver¬ 
age  disparity,  based  on  the  proport ionate 
number  of  pupils  in  each  group,  may  not 
be  more  than  25  percent  for  all  the 
groups.  The  method  for  calculating  the 
weighted  average  disparity  percentage  is 
set  out  in  the  Appendix  to  this  subpart. 

(c)  Per  pupil  figure  computations.  In 
calculating  the  current  expenditures  or 
revenue  disparities  under  this  section, 
computations  of  per  pupil  figures  are 
made  on  the  following  bases : 

(1)  Except  as  provided  in  paragraph 
(c)  (2)  of  this  section,  the  per  pupil 
amount  of  current  expenditures  or  reve¬ 
nue  for  a  local  educational  agency  is 
computed  on  the  basis  of  the  total  num¬ 
ber  of  pupils  receiving  free  public  educa¬ 
tion  in  the  schools  of  the  agency.  The 
total  number  of  pupils  is  determined  in 
accordance  with  whatever  standard 
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measurement  of  pupil  count  is  used  In 
the  State. 

(2)  If  a  State  aid  program  uses  • 

‘  weighted  pupil,”  a  "classroom,”  “In¬ 
structional  unit,”  or  other  designated 
unit  of  need  in  determining  allocations  of 
State  aid  in  order  to  take  account  of  spe¬ 
cial  cost  differentials,  the  computation 
of  per  pupil  revenue  or  current  expendi¬ 
tures  may  be  made  on  those  bases.  There 
are  two  allowable  categories  of  special 
cost  differentials:  (i)  Those  associated 
with  pupils  having  special  educational 
needs,  such  as  handicapped  children,  eco¬ 
nomically  disadvantaged  children,  non- 
English  speaking  children,  and  gifted  and 
talented  children;  and  <ii)  those  asso¬ 
ciated  with  sparsity  or  density  of  popu¬ 
lation,  cost  of  living,  or  special  socioeco¬ 
nomic  characteristics  within  the  area 
served  by  an  agency 

(d)  Revenues  and  current  expendi¬ 
tures  included  in  determinations.  The 
following  revenues  or  current  expendi¬ 
tures  must  be  included  for  each  local  edu¬ 
cational  agency  in  the  State  in  determin¬ 
ing  the  percentage  of  disparity  under 
paragraph  (a)  of  this  section: 

(1)  All  revenues  or  current  expendi¬ 
tures  from  State  sources,  except  those  ap¬ 
plied  or  contributed  outside  any  equalized 
part  of  the  State  aid  program  which  are 
designated  for  special  cost  differentials 
of  the  type  specified  in  paragraph  (c> 

(2)  of  this  section. 

(2)  All  revenues  for  current  expendi¬ 
tures  from  local  or  intermediate  sources, 
except  those  taken  into  consideration 
under  any  equalized  part  of  the  State 
aid  program  which  are  designated  for 
special  cost  differentials  of  the  type  spec¬ 
ified  in  paragraph  <c)<2>  of  this  sec¬ 
tion. 

(3)  Pub.  L.  81-874  funds  received  by 
the  agency  under  sections  2,  3  and  4  of 
the  Act,  except  to  the  extent  that  (i)  they 
are  not  taken  into  consideration  under 
the  State  aid  program,  and  (ii)  they  ex¬ 
ceed  the  proportion  of  those  funds  that 
the  State  would  be  allowed  to  take  into 
consideration  under  §  115.66  of  this  sub¬ 
part;  and 

(4)  Any  other  Federal  funds  received 
by  the  agency  for  which  the  agency  is 
not  accountable  to  the  Federal  Govern¬ 
ment  for  their  use  such  as  Federal  Forest 
Reserve  funds  (16  U.S.C.  500  >. 

<20  U.S.C  240(d)(2)) 

§115.64  f  Reserved] 

§115.65  (lonsidrralHin  for  <\(<-plionuI 
circumstances. 

<  a)  General  requirements.  A  State  pro¬ 
gram  which  does  not  conform  to  the 
standards  Qf  either  S  115.63  of  this  sub¬ 
part  may,  nevertheless,  qualify  under  this 
section  if  the  Commissioner  determines 
on  the  basis  of  information  submitted  by 
the  State,  that: 

(1)  a  decision  not  to  apply  the  exact 
disparity  standard  specified  in  §  115.63  to 
the  program  submitted  by  the  State 
would  be  justifiable  because  of  excep¬ 
tional  circumstances  within  the  State  re¬ 
lated  to  disparities  in  current  expendi¬ 
tures  or  revenue  per  pupil  for  education 

(2)  current  expenditures  or  revenues 
for  education  in  that  State  will  be  more 


equalized  if  payments  under  the  Act  are 
taken  fiito  consideration  under  this  sub¬ 
part  than  if  they  are  not,  and 

(3)  The  program  meets  the  require¬ 
ments  of  paragraph  (c)  (3)  of  this 
section. 

(b)  Determination  of  "mere  equalized.'’ 
For  purposes  of  paragraph  (c)(1)  (3) 
of  this  section,  current  expenditures  or 
revenues  for  education  within  a  State  are 
considered  "more  equalized”  if  the  dis¬ 
tribution  around  the  mean  per  pupil  ex¬ 
penditure  for  all  local  educational 
agencies  within  the  State  is  less  when 
payments  under  the  Act  are  taken  into 
consideration  in  conformity  with  ?  115.6 
of  this  part  than  when  they  are  not,  as 
calculated  according  to  accepted  statisti¬ 
cal  methods  appropriate  to  the  circum¬ 
stances. 

<c)  Specific  program  requirements.  A 

program  of  State  aid  considered  under 
this  is  not  considered  a  program  designed 
to  equalize  expenditures  among  local  edu¬ 
cational  agencies  in  the  State  unless  the 
Commissioner  finds  that,  in  addition  to 
meeting  the  requirements  of  the  pre¬ 
ceding  subparagraphs — 

<  1 )  The  amount  of  the  revenue  avail¬ 
able  to  local  educational  agencies  in  the 
State  is  not  predominantly  a  function  of 
the  wealth  of  individual  local  educational 
agencies; 

<2)  The  program  is  designed  to  ensure 
the  provision  of  financially  adequate  edu¬ 
cational  programs  and  supportive  serv¬ 
ices  for  every  pupil  in  the  State  who  is 
enrolled  in  public  schools; 

'3»  In  the  determination  of  the  rela¬ 
tive  financial  need  of  local  educational 
agencies,  that  program  (i)  makes  pro¬ 
vision  for  identifying  those  pupils  with 
special  educational  needs  (such  as 
handicapped  children,  economically 
disadvantaged  children,  children  with 
limited  English-speaking  ability),  (ii) 
takes  into  consideration  the  additional 
costs  of  providing  free  public  educa¬ 
tion  for  .such  children  or  categories  of 
children;  and  (iii)  takes  into  considera¬ 
tion  the  costs  of  providing  education 
which  might  be  associated  with  such 
factors  as  sparsity  or  density  of  popu¬ 
lation,  cost  of  living,  and  socio-eco¬ 
nomic  characteristics  of  the  local  edu¬ 
cational  agencies;  except  that  nothing 
in  this  clause  shall  be  construed  to  re¬ 
quire  any  particular  system  of  weighting 
of  pupils. 

•  4)  Such  program  involves  a  substan¬ 
tial  percentage  of  school  revenues; 

<5)  Such  program  is  designed  to  pro¬ 
vide  systems  and  procedures  for  evalu¬ 
ating  the  degree  to  which  the  program 
is  achieving  its  stated  objectives. 

(20  U.6.C.  240(d)(2);  S.  Rep.  No.  763,  93d 
Cong.,  2d  Sess.  66  (1974);  H.R.  Rep.  806,  93d 
Cong.,  2d  Sess.  42-44  (1974);  102  Cong.  Rec. 
S  8604-8607  (dally  ed,  May  20,  1974);  id., 
H  7401  (dally  ed  ,  July  31,  1974);  Congres¬ 
sional  Research  Service,  Public  Law  874  and 
State  Equalization  Plant  30-40  (H.R.  Comm, 
on  Education  and  Labor  Print  (March  1974) ) 

§  115.66  Proportion  of  funds  that  may 
be  taken  into  consideration. 

<a)  Provision  of  law.  Section  5(d)(2) 
(A)  (ii)  of  the  Act  provides  that,  In  al¬ 
locating  State  aid  a  State  may  consider 


as  local  resources  funds  received  under 
the  Act  only  in  proportion  to  the  share 
that  local  revenues  covered  under'  a 
State  equalization  program  are  of  total 
local  revenues.  That  determinations  of 
proportionality  must  be  made  on  a  case- 
by-case,  school  district  by  school  district 
basis,  for  each  local  educational  agency 
affected  and  not  on  the  basis  of  a  gen¬ 
eral  rule  to  be  applied  throughout  a 
State. 

(20  UJS.C.  240(d)  (2)  (A)  (11);  S  Rep  N© 
1026,  93d  Cong.,  2d  Sess.,  163  (1974)) 

<b)  Computation  of  proportion  (1) 
In  computing  the  share  that  local  reve¬ 
nues  covered  under  a  State  equalization 
program  are  of  total  local  revenues  for  a 
local  educational  agency  with  respect  to 
a  program  qualifying  under  §  115.62,  the 
proportion  is  obtained  by  dividing  <i) 
the  amount  of  local  revenues  covered 
under  the  equalization  program  by  (ii) 
the  total  local  revenues  attributable  to 
current  expenditures  for  free  public  edu¬ 
cation  within  such  agency. 

•  2)  In  cases  where  there  are  no  local 
revenues  for  current  expenditures  and 
the  State  provides  all  of  those  revenues 
on  behalf  of  the  local  educational 
agency,  the  State  may  consider  up  to  100 
per  cent  of  the  funds  received  under  the 
Act  by  that  agency  in  allocating  State 
aid. 

<20  U.S.C.  240(d)  (2)  (A)  (11);  102  Cong 

Rec  R.  7403  (daily  ed.,  July  31,  1974) 

<c)  Local  revenues.  For  the  purposes 
of  this  section — 

G)  "Local  revenues  covered  under  a 
State  equalization  program”  meant 
those  revenues  for  current  expenditures 
produced  within  the  boundaries  of  a 
local  educational  agency  contributed  to 
or  taken  into  consideration  in  a  program 
of  State  aid  subject  to  a  determination 
under  this  subpart,  but  excluding  all 
revenues  from  State  and  Federal  sources 

(2)  “Total  local  revenues”  means  all 
revenues  for  current  expenditures  of  a 
local  educational  agency,  including  reve¬ 
nues  for  education  programs  for  chil¬ 
dren  needing  special  services,  vocational 
education,  transportation,  and  the  like 
during  the  period  in  question  but  exclud¬ 
ing  all  revenues  from  State  and  Federal 
sources. 

<3)  Revenues  received  by  a  local  edu¬ 
cational  agency  which  are  produced 
within  the  boundaries  of  an  intermediate 
school  district  or  other  local  govern¬ 
mental  instrumentality  will  be  counted 
as  local  revenues. 

<d)  Application  of  proportion  to  pay¬ 
ments  under  the  Act.  (1)  The  proportion 
established  under  this  section  (or  a  lesser 
proportion)  for  any  local  educational 
agency  receiving  payments  under  the 
Act  may  be  applied  by  a  State  to  actual 
receipts  of  those  payments  or  to  the  pro¬ 
rated  entitlements  provided  for  under 
section  5  of  the  Act  and  $  115.24  of  this 
subpart. 

(2)  That  proportion  may  not  be  ap¬ 
plied  to  any  portion  of  a  payment  under 
the  Act  made  to  a  local  educational 
agency  on  the  basis  of  low-rent  public 
housing  pupils  or  handicapped  children 
after  July  1, 1975. 
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(20  U.S.C.  240(d)(1):  101  Cong  Ree.  H7411 
(dally  ed.,  July  11,  1174)) 

§  1 1  3.67  Assurance*  in  applirationt. 

la)  By  applicants.  Each  applicant  for 
financial  assistance  under  the  Act  must 
set  forth  an  assurance  In  its  application 
either  (1)  that  the  State  In  which  It  Is 
situated  is  not  taking  payments  to  such 
applicant  under  the  Act  into  considera¬ 
tion  with  regard  to  a  program  of  State 
aid,  or  (2)  that,  if  the  State  is  taking 
such  payments  into  consideration  with 
regard  to  its  program  of  State  aid,  the 
State  Is  doing  so,  for  that  applicant,  in 
conformity  with  $  115.66  of  this  subpart. 

(b)  By  State  educational  agencies. 
Each  State  educational  agency  which 
certifies  an  application  for  financial  as¬ 
sistance  under  the  Act,  as  provided  for 
in  §  115.10  of  this  part,  must  submit  to 
the  Commissioner  an  assurance  with 
such  application  either  (1)  that  the  State 
is  not  taking  payments  under  the  Act 
into  consideration  with  regard  to  a  pro¬ 
gram  of  State  aid,  or  (2)  that  the  State 
is  taking  such  payments  into  considera¬ 
tion  with  regard  to  a  program  of  State 
aid  in  conformity  with  section  5(d)(2) 
of  the  Act  and  this  subpart. 

(c)  State  guarantee  of  certain  pay¬ 
ments.  A  further  assurance  is  required  of 
any  State  which  does  not  take  into  con¬ 
sideration  payments  under  the  Act  in  al¬ 
locating  State  aid  to  local  educational 
agencies.  The  State  must  assure,  for 
each  application  it  certifies  in  accord¬ 
ance  with  S  115.10  of  this  part,  that  it 
will  reimburse  any  local  educational 
agency  the  amount  of  any  of  those  pay¬ 
ments  taken  into  consideration  but  not 
in  fact  received  by  the  agency  by  the 
time  of  final  payment  under  the  Act  for 
the  year  of  determination.  The  State 
must  also  include  this  assurance  as  part 
of  any  submission  for  determination 
under  S  115.68  of  this  subpart. 

(d)  Failure  to  provide  assurances.  A 
failure  on  the  part  of  any  local  or  State 
educational  agency  to  set  forth  the  as¬ 
surances  required  by  this  section  consti¬ 
tutes  sufficient  cause  for  an  initiation  of 
proceedings  by  the  Commissioner,  as  pro¬ 
vided  for  in  S  115.68  of  this  subpart.  How¬ 
ever,  the  Commissioner  will  not,  because 
of  a  failure  to  provide  these  assurances, 
suspend  or  terminate  payments  under  the 
Act  with  respect  to  such  agencies  prior  to 
the  rendering  of  a  final  decision  under 
this  subpart. 

(20  U.S.C.  240(d) ;  S.  Rep.  No.  1026,  93d  Cong  , 
2d  Sess.  163  (1974)) 

§115.68  Submissions  and  consultations. 

(a)  Initiation.  (1)  A  proceeding  under 
this  subpart  leading  to  a  determination 
by  the  Commissioner  as  to  whether,  or 
the  extent  to  which  a  State  may  take 
into  consideration  payments  under  the 
Act  in  determining  relative  financial  re¬ 
sources  or  need  under  a  program  of  State 
aid  may  be  initiated  (i)  by  the  State  edu¬ 
cational  agency  or  other  appropriate 
agency  of  the  State:  <il)  by  a  local  edu¬ 
cational  agency  which  is  or  would  be 
adversely  affected  by  that  State  action; 
or  (iil)  by  the  Commissioner,  if  the  Com¬ 
missioner  has  reason  to  believe  that  the 
State’s  action  is  in  violation  of  section 


5(d)  of  the  Act  and  that  payments  to 
local  educational  agencies  in  the  State 
should  therefore  be  terminated  under 
section  5(d)  of  the  Act. 

(2)  Whenever  a  proceeding  under  this 
subpart  is  initiated,  the  party  initiating 
the  proceeding  shall  give  adequate  notice 
to  all  State  and  local  agencies  which 
might  be  adversely  affected  by  a  deter¬ 
mination.  Those  agencies  will  be  ac¬ 
corded  a  right  of  intervention  in  the 
determination  proceedings. 

•  S'*  Nothing  in  this  subpart  shall  be 
construed  to  prohibit  a  State  which  has 
not  obtained  a  prior  determination  from 
the  Commissioner  under  this  subpart 
from  taking  into  consideration  payments 
under  the  Act  as  provided  for  in  section 
5(d>  (2)  of  the  Act  if  that  action  is  in 
conformity  with  $5  115.62  and  115.66  of 
this  subpart. 

(20  U.S.C.  240(d)  (2);  H  R  Rep.  No.  805,  93d 
Cong.,  2d  Sess.,  42-43  ( 1974)  ) 

(b)  Submission.  (1)A  submission  by  a 
State  or  local  educational  agency  under 
this  section  must  be  made  in  the  manner 
requested  by  the  Commissioner  and  must 
contain  such  information  and  assurances 
as  may  be  required  by  the  Commissioner 
in  order  to  reach  a  determination  under 
section  5(d)  of  the  Act  and  this  subpart. 

(2)  A  State  educational  agency  in  a 
submission  must  (i)  demonstrate  how 
its  program  of  State  aid  comports  with 
the  criteria  and  standards  in  5  115.62 
and  <ii)  indicate  for  each  local  educa¬ 
tional  agency  receiving  funds  under  the 
Act  the  proportion  of  those  funds  which 
will  be  taken  into  consideration  in  ac¬ 
cordance  with  S  115.66. 

(3)  A  local  educational  agency  in  a 
submission  must  demonstrate  how  it  is 
affected  by  (i)  the  action  of  the  State 
and  (il)  the  applicability  of  the  stand¬ 
ards  set  forth  in  this  subpart  to  such 
action. 

(4)  Whenever  a  proceeding  is  initiated 
under  this  subpart,  the  Commissioner 
may  request  from  a  State  the  data 
deemed  necessary  to  make  a  determina¬ 
tion.  A  failure  on  the  part  of  a  State 
to  comply  with  that  request  within  a  rea¬ 
sonable  period  of  time  shall  result  in  a 
summary  determination  by  the  Commis¬ 
sioner  that  the  program  of  State  aid  of 
that  State  does  not  comport  with  the 
regulations  under  this  subpart. 

(c)  Advance  consultation.  States  may 
upon  request  consult  with  the  Office  of 
Education  regarding  the  possible  ap¬ 
plication  of  the  requirements  of  this  sub¬ 
part  to  relevant  proposed  legislation 
(such  as  legislation  providing  for  taking 
into  account  funds  under  the  Act  in 
determining  the  amount  of  State  aid) 
prior  to  the  adoption  of  the  legislation. 
(30  U.S.C.  240(d)) 

§  115.69  Notice  and  opportMiiitr  for 
hearing. 

(a)  General  requirements.  The  Com¬ 
missioner  will  afford  reasonable  notice 
of  a  determination  under  this  subpart 
and  opportunity  for  a  hearing  to  any 
State  educational  agency  or  local  educa¬ 
tional  agency  adversely  affected  by  the 
determination.  The  Commissioner  will 
afford  the  notice  and  opportunity  for  a 


hearing  and  the  hearing  (if  requested) 
shall  take  place  prior  to  the  implementa¬ 
tion  by  the  Commissioner  of  any  deter¬ 
mination.  The  notice  shall  set  forth  the 
reasons  for  the  determination  in  suf- 
fleent  detail  to  enable  the  agencies  to 
respond. 

(b)  Requests  for  hearing.  (1)  A  State 
or  local  educational  agency  which  is  ad¬ 
versely  affected  by  a  determination 
under  section  5(d)  of  the  Act  and  this 
subpart  and  which  desires  a  hearing 
regarding  that  determination  must  sub¬ 
mit  a  written  request  for  a  hearing 
within  30  days  after  the  Commissioner 
gives  appropriate  notice.  The  time  with¬ 
in  which  a  request  must  be  filed  will  not 
be  extended  unless  the  time  for  filing 
the  request  is  extended  in  writing  by 
the  Commissioner  or  the  Commissioner’s 
designee  at  the  time  notice  of  the 
determination  is  given. 

(2)  A  request  for  a  hearing  in  accord¬ 
ance  with  this  section  must  specify  the 
issues  of  fact  and  law  to  be  considered. 

(3)  If  a  local  educational  agency  re¬ 
quests  a  hearing  it  must  furnish  a  copy 
of  the  request  to  the  appropriate  State 
educational  agency.  If  a  State  requests 
a  hearing,  it  must  furnish  a  copy  of  the 
request  to  all  local  educational  agencies 
whose  payments  under  the  Act  are  or 
would  be  taken  into  consideration  in  the 
allocation  of  State  aid. 

(c)  Time  and  place  of  hearing.  The 
hearing  shall  be  held  at  a  time  and  place 
fixed  by  the  Commissioner  or  the  Com¬ 
missioner’s  designee  (with  due  regard  to 
the  mutual  convenience  of  the  parties) . 

(d)  Counsel.  In  all  proceedings  under 
this  section,  all  parties  shall  have  the 
right  to  be  represented  by  counsel. 

(e)  Proceedings.  The  Commissioner 
may  refer  the  matter  in  controversy  to 
a  hearing  officer  or  to  a  hearing  panel 
designated  by  the  Commissioner  for  such 
purpose.  The  hearing  officer  or  hear¬ 
ing  panel  may  consist  of  or  Include  per¬ 
sons  who  are  employees  of  the  Depart¬ 
ment.  employees  of  other  Federal  de¬ 
partments  and  agencies,  and  persons 
who  are  not  Federal  employees. 

(f)  Procedural  rules.  (1)  If  in  the 
opinion  of  the  hearing  officer  or  panel  no 
dispute  exists  as  to  a  material  fact  the 
resolution  of  which  would  be  materially 
assisted  by  oral  testimony,  the  hearing 
officer  or  panel  shall  afford  each  party 
to  the  proceeding  an  opportunity  for 
presenting  its  case  at  the  option  of  the 
hearing  officer  or  panel  (i)  in  whole  or 
in  part  in  writing  or  (ii)  in  an  informal 
conference  which  shall  afford  each  party 
sufficient  notice  of  the  issues  to  be  con¬ 
sidered  (where  such  notice  has  not  pre¬ 
viously  been  afforded). 

(2)  With  respect  to  hearings  involv¬ 
ing  a  dispute  as  to  a  material  fact  the 
resolution  of  which  would  be  materially 
assisted  by  oral  testimony,  the  hearing 
officer  or  panel  shall  afford  each  party, 
in  addition  to  the  notice  of  issues  re¬ 
quired  by  paragraph  (f)  (1)  (ii)  of  this 
section,  the  following : 

(i)  An  opportunity  for  a  record  of  the 
proceedings; 

(ii)  An  opportunity  to  present  wit¬ 
nesses  on  the  party’s  behalf;  and 


FEDERAL  REGISTER,  VOL.  42,  NO.  55 — TUESDAY  MARCH  23,  1977 


15550 

(iii)  An  opportunity  to  cross-examine 
other  witnesses  either  orally  or  through 
written  interrogatories. 

<g)  Decisions.  When  a  hearing  officer 
or  panel  is  designated  to  consider  the 
matter,  the  officer  or  panel  shall  make  an 
initial  decision  based  upon  written  find¬ 
ings,  which  shall  be  forwarded  to  the 
Commissioner.  The  Commissioner  may, 
by  appropriate  notification  to  the 
parties,  determine  to  review  it  or  certify 
it  as  the  final  decision  of  the  Commis¬ 
sioner  without  further  proceedings.  Writ¬ 
ten  notice  of  the  initial  decision  shall  be 
sent  to  all  parties.  In  any  case  in  which 
the  Commissioner  modifies  or  reverses 
the  initial  decision,  a  notice  of  that  ac¬ 
tion  shall  be  accompanied  by  a  written 
statement  of  the  grounds  for  the  reversal 
or  modification.  Notice  of  the  final  deci¬ 
sion  of  the  Commissioner  shall  be  served 
upon  all  parties  to  the  hearing,  the  hear¬ 
ing  panel  and  any  local  educational 
agency  which  may  be  adversely  affected 
thereby. 

(h)  Effect  on  payments.  (1)  When  an 
appropriate  request  for  a  hearing  under 
this  section  has  been  made  the  Commis¬ 
sioner  will  not  suspend  or  terminate  pay¬ 
ments  to  a  local  educational  agency  un¬ 
der  the  Act  cm  the  basis  of  section 
5(d)  (1)  of  the  Act  until  a  final  decision 
with  respect  to  the  matter  in  controversy 
has  been  made  under  this  subpart. 

(2)  If  a  State  has  been  finally  deter¬ 
mined,  after  notice  and  opportunity  for 
hearing,  to  have  been  taking  into  con¬ 
sideration  payments  under  the  Act  In 
violation  of  sections  5(d)  (1)  and  (2)  of 
the  Act,  the  Commissioner  shall  termi¬ 
nate  payments  under  the  Act  to  all  local 
educational  agencies  in  that  State  unless 
the  State  provides  satisfactory  assur¬ 
ances  within  thirty  (30)  days  after  re¬ 
ceiving  notice  of  a  final  decision,  that  It 
will  restore  to  all  affected  local  agencies 
any  State  aid  which  was  denied  the 
agencies  because  of  those  payments. 

(3)  If  a  State  has  been  finally  deter¬ 
mined,  after  notice  and  opportunity  for 
a  hearing,  to  have  been  taking  into  con¬ 
sideration  payments  under  the  Act  in 
excess  of  the  proportion  computed  under 
8  115.66  of  this  subpart,  the  Commis¬ 
sioner  shall  terminate  payments  under 
the  Act  to  all  local  educational  agencies 
in  that  S|ate,  unless  the  State  provides 
satisfactory  assurances,  within  thirty 
<  30)  days  after  receiving  notice  of  a'flnal 
decision,  that  it  will  reimburse  all  af¬ 
fected  local  educational  agencies  for  the 
excess  amount  of  payments  taken  into 
consideration  in  the  allocation  of  State 
aid  and  that  thereafter  it  will  only  take 
into  consideration  payments  under  the 
Act  in  the  proportion  permitted. 

(4)  During  the  thirty  days  provided 
under  paragraphs  (h)  (2)  and  (3)  for  a 
State  to  provide  satisfactory  assurances, 
the  Commissioner  will  suspend  payments 
under  the  Act  to  all  local  educational 
agencies  in  the  State.  However,  if  dur¬ 
ing  that  time  the  State  does  provide  the 
assurances  required,  the  Commissioner 
will  lift  the  suspension  of  payments. 

(20  U.8.C.  240(d),  242(b);  8.  Rep.  No  1026, 
»9d  Cong..  2d  Sees.  163  (1974)  ) 
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| Pub.  L.  81-674,  Section  6(d)) 

ASSISTANCE  FOB  LOCAL  EDUCATIONAL  AGENCIES 

IN  AREAS  AFFECTED  BT  FEDERAL  ACTIVITIES; 

METHODS  OF  CALCULATIONS  FOB  TREATMENT 

OF  PAYMENT  UNDER  STATE  EQUALIZATION 

PROGRAMS 

The  following  paragraphs  describe  the 
methods  for  making  certain  calculations  In 
conjunction  with  determinations  made  un¬ 
der  various  requirements  of  the  regulations 
set  forth  in  this  subpart  These  methods 
shaU  be  the  only  methods  used  In  making 
these  calculations. 

1.  Determinations  of  disparity  standard 
compliance  under  i  115.83. 

The  determination  of  disparity  In  current 
expenditures  or  revenue  per  pupil  Is  made 
by: 

(a)  Ranking  all  local  educational  agencies 
having  similar  grade  levels  within  the  State 
on  the  basis  of  current  expenditures  or 
revenues  per  pupU  with  respect  to  the  fiscal 
year  for  which  data  has  been  submitted  In 
accordance  with  these  regulations; 

(b)  Identifying  those  local  agencies  in  each 
ranking  which  faU  at  the  95th  and  6th  per¬ 
centiles  of  the  total  number  of  pupils  in 
attendance  In  the  schools  of  these  agencies; 
and 

(c)  Subtracting  the  lower  current  ex¬ 
penditure  or  revenue  per  pupil  figure  from 
the  higher  for  those  agencies  Identified  In 
paragraph  (b)  and  dividing  the  difference  by 
the  lower  figure. 

Example:  In  State  X,  after  ranking  all  local 
educational  agencies  organized  on  a  grade 
9-12  basis  In  order  of  the  expenditures  per 
pupil  for  the  fiscal  year  In  question,  It  Is 
ascertained  by  counting  the  number  of 
pupils  In  attendance  In  these  agencies  in 
ascending  order  of  expenditure  that  the  6th 
percentile  of  student  population  Is  reached 
at  USA  A  with  a  per  pupil  expenditure  of 
$820,  and  that  the  96th  percentile  of  student 
population  Is  reached  at  UEA  B  w+th  a  per 
pupil  expenditure  of  $1000.  The  percentage 
disparity  between  the  96th  and  6th  local 
educational  agencies  Is  22  percent  ($1000 — 
$820 =$180  :  $820) .  The  program  would  be 
deemed  to  qualify. 

(d)  In  oases  under  |  116.83(b) ,  where  sepa¬ 
rate  computations  are  made  for  different 
groups  of  local  educational  agencies,  the 
disparity  percentage  for  each  group  Is  ob¬ 
tained  In  the  manner  described  In  paragraphs 
(a),  (b)  and  (c)  above.  Then  the  weighted 
average  disparity  percentage  as  for  the  State 
as  a  whole  is  determined  by: 

(I)  Multiplying  the  disparity  percentage 
for  each  group  by  the  total  number  of  pupils 
receiving  free  public  education  in  the  schools 
In  that  group; 

(II)  Summing  the  figures  obtained  in  (I); 
and 

(lii)  Dividing  the  sum  obtained  In  (U) 
by  the  total  number  of  pupils  for  all  the 
groups. 

Example:  For  State  T  three  groups  of  local 
educational  agencies  were  considered.  Group 
#1  (grades  1-6)  had  a  disparity  percentage 
of  18  percent  and  80,000  pupils.  Group  #2 
(grades  7-12)  had  a  disparity  percentage  of 
22  percent  and  100,000  pupils.  Group  #3 
(grades  1-12)  had  a  disparity  percentage  of 
35  percent  and  20,000  pupils.  The  figure  ob¬ 
tained  under  (1)  Is  14,400  for  group  #1, 
22,000  for  group  #2,  and  7000  for  group  #8. 
The  sum  of  these  figures  under  (11)  Is  43,400. 
Dividing  that  number  by  the  total  number 
of  pupils  for  all  three  groups  (200,000)  gives 
a  weighted  average  percentage  of  21.7  per¬ 
cent.  State  Y  meets  the  requirement  of 
$  116  63(b). 


2.  Determination  under  1 116.63(6)  m  to 
maximum  proportion  of  Pub.  L.  81-874  pay¬ 
ments  that  may  be  taken  into  consideration 
by  a  State  under  an  equalization  program 
The  proportion  that  local  revenues  covered 
under  a  State  equalization  program  are  of 
total  local  revenues  for  a  particular  local 
educational  agency  Is  obtained  by  dividing: 
(a)  the  amount  of  local  revenues  covered 
under  the  equalization  program  by  (b)  the 
total  local  revenues  attributable  to  current 
expenditures  for  education  within  the 
agency. 

Examples. 

Example  1.  State  A  has  an  equalization 
program  under  which  each  LEA  is  guaranteed 
$900  per  pupil  less  the  LEA  contribution 
based  on  a  uniform  tax  levy.  LEA  X  contrib¬ 
utes  $700  per  pupil  and  the  State  contrib¬ 
utes  the  $200  difference.  No  other  local  reve¬ 
nues  are  applied  to  current  expenditures  for 
education  by  LEA  X.  The  percentage  of  funds 
under  the  Act  which  may  be  taken  into  con¬ 
sideration  by  State  A  for  LEA  X  is  100% 
(700/700).  If  LEA  X  receives  $100  per  pupil 
in  Public  Law  81-874  funds,  $100  per  pupil 
may  be  taken  Into  consideration  by  State  A 
in  determining  LEA  X’s  relative  financial  re¬ 
sources  and  needs  under  the  program.  LEA  X 
Is  regarded  as  contributing  $800  and  State 
A  would  now  contribute  the  $100  difference 

Example  2.  The  Initial  facts  are  the  same 
as  In  Example  1,  except  that  LEA  X,  under  a 
permissible  additional  levy  outside  the 
equalization  program,  raises  an  additional 
$100  per  pupil.  The  percentage  of  Pub.  L. 
81-874  funds  which  may  be  taken  into  con¬ 
sideration  Is  87.6%  (700/800).  If  LEA  X  re¬ 
ceives  $100  per  pupil  in  Pub.  L.  81-874  funds. 
$87.60  per  pupil  may  be  taken  Into  considera¬ 
tion.  UEA  X  Is  now  regarded  as  contributing 
$787.50  per  pupil  under  the  program  and 
State  A  would  now  contribute  $112  50  per 
pupil  as  the  difference. 

Example  3.  State  B  has  an  equalization  pro¬ 
gram  In  which  each  participating  LEA  is 
guaranteed  a  certain  per  pupil  revenue  at 
various  levels  of  tax  rates.  For  an  8  mill  rate 
the  guarantee  is  $500,  for  9  mills  $650,  for  10 
mills  $600.  LEA  Y  levies  a  10  mill  rate  and 
realizes  $300  per  pupil.  Furthermore,  It  levies 
an  additional  10  mills  under  a  local  leeway 
option,  realizing  another  $300  per  pupil  The 
percentage  of  Pub.  L.  81-874  which  may 
be  taken  Into  consideration  Is  60%  (300/600) . 
If  LEA  Y  receives  $100  per  pupil  In  Pub.  L 
81-874  funds,  $60  per  pupil  may  be  taken  into 
consideration.  LEA  Y  may  be  regarded  as  con¬ 
tributing  $350  per  pupil  under  tbe  program 
and  State  B  would  now  contribute  $250  as  the 
difference. 

Example  4.  The  Initial  facts  are  the  same 
as  In  Example  3,  except  that  LEA  Z  In  State 
B,  while  taxing  at  the  same  10  mill  rate  for 
both  the  equalization  program  and  leeway 
allowance  as  LEA  Y,  realizes  $550  per  pupil 
for  each  tax.  As  with  LEA  Y,  the  percentage 
of  Pub.  L.  81-874  funds  which  may  be  taken 
Into  consideration  for  LEA  Z  is  60%  (650/ 
1100).  If  LEA  Z  receives  $160  peT  pupil  in 
Pub.  L.  81-874  funds,  then  up  to  $75  per 
pupil  normally  could  he  taken  Into  con¬ 
sideration.  However,  since  LEA  Z  would  bave 
received  only  $50  per  pupil  In  State  aid,  only 
$60  on  the  allowable  $76  could  be  taken  Into 
consideration.  Thus,  LEA  Z  may  be  regarded 
as  contributing  $600  per  pupil  under  the 
program  and  State  B  would  not  contribute 
any  State  aid. 

Example  5.  Tbe  initial  facts  are  tbe  same 

as  In  Example  4,  exoept  that  LEA  Z  realizes 
$600  per  pupil  from  each  of  the  10  min  taxes 
Since  LEA  Z  la  regarded  as  contributing  $600 
to  the  equalization  program  and  receives  no 
State  aid,  no  Pub.  L.  81-874  funds  are  taken 
into  consideration  under  the  program. 
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